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CRIMINAL JUSTICE ASPECTS OF CAUSING FALSE BANKRUPTCY

Damir Primorac
Faculty of Law of the University of Mostar
damir.primorac@primorac-partners.com

Maja Buhovac
PhD candidate
Faculty of Law of the University of Mostar, Bosnia and
Herzegovina majabuhovac@yahoo.com.hr

ABSTRACT

Regulating of bankruptcy criminal offenses is based on a fact that there is a high dark number
conditioned by structure of the very perpetrators. The bankruptcy criminal offenses are classic
delicta propria and the perpetrators are either the responsible persons within a legal person or
the debtors - individuals over which the bankruptcy proceedings may be instituted based on
provisions of the Bankruptcy Act. However, in case of criminal offense of false bankruptcy the
problem appears at the determining of a circle of persons being responsible for commitment of
that offense, which is contributed to by the interpretation of a legal system for this criminal
offense. The bankruptcy as a legally defined procedure that is conducted over the debtor's estate
for the purpose of making a settlement to creditors indicates at the importance of the protection of
creditors but also of adjudicated bankrupts as well as the protection of general public interests
with the goal to prevent the commitment of bankruptcy criminal offenses. The aim of false
bankruptcy regulating is to point out to the responsibility of persons which appear before and
during the bankruptcy proceedings since the commitment of this offense requires a direct intention
as a severe aspect of guilt. The determination of criminal responsibility of perpetrator is based,
inter alia, on basic principles of obligatory commercial relations, principle of due care and
diligence of a prudent businessman and principle of good faith. A specific feature of this criminal
offense is that the causing of false bankruptcy is most often carried out over the corporate entities
which were successfully running their business until the moment of committing the respective
offense. The criminal offenses, committed in a privatisation process of public property, are
committed very often but they are rarely prosecuted. For this reason the aim of this paper is to
indicate at the importance of consistent implementation of legal provisions in the work of
bankruptcy estate managers and registrars in bankruptcy, execution of the control of business
activities of corporate entities and timely actions to be taken by the competent prosecutor's office
in cases when the bankruptcy proceedings are suspended due to the lacking bankruptcy estate.
Proving the direct intention of responsible persons is very difficult in practice, relativizing the
determination of their criminal responsibility. With the aim of preventing the commitment of
bankruptcy criminal offenses it is very important to have a concept of Actio Pauliana which is
used for refuting the debtor's legal activities which impair the estate of the adjudicated bankrupt
and violate the principle of equality of creditors.

Keywords: criminal responsibility, false bankruptcy, Actio Pauliana, bankruptcy,
bankruptcy criminal offenses.

1. INTRODUCTION

Radical changes in political and economic system have brought to the series of changes in the
economy and in a position of corporate entities, whereas a special importance has been placed
with the privatisation as a part of entire transition process (Stanojevi¢, Hamidzovi¢, p. 677). In
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criminal legislation of B&H the bankruptcy criminal offenses are differently positioned. So, in the
Criminal Code of the Federation of Bosnia and Herzegovina (in the text hereinafter: the CC
FB&H) the bankruptcy criminal offenses are described in chapter XXII Criminal Offenses against
Economy, Business Operations and Safety of Payment System, i.e.. Art. 243. Causing
Bankruptcy, Art. 244. False Bankruptcy, Art. 245. Abuse in Bankruptcy Proceedings and Art.
246. Damaging Creditors. Related criminal offenses from this chapter are the following: Art. 242.
Business Mismanagement, Art. 247. Abusing Power in Business Operations and Art. 248. Abuse
in Privatisation Process. In the same way these offenses are regulated in the Criminal Code of
Brcko District of B&H. In the Criminal Code of the Republic of Srpska, the bankruptcy criminal
offenses are described in chapter XXIV Criminal Offenses against Economy and Payment
System, i.e.. Art. 258. Abuse of False Bankruptcy, Art. 259. Causing Bankruptcy by
Mismanagement, Art. 261. Abuse in Bankruptcy Proceedings or in Forced Settlement Procedure
and the Art. 262. Damaging or Favouring the Creditors. In the Republic of Croatia the bankruptcy
criminal offenses are described in chapter XXIV of the Criminal Code (in the text hereinafter: CC
of RC) under the title: Criminal Offenses against Economy: Art. 249. Causing Bankruptcy, Art.
250. Favouring the Creditors, Art. 251. Bribe Accepting and Giving in the Bankruptcy
Proceedings. A group protection facility of these criminal offenses is economic system and
economic performance. A state has a special interest to ensure a criminal justice protection in this
field with regard to the expansion and existence of a series of conditions acting as criminogenic
factors for committing these offenses. In a former state (SFRY) these offenses did not exist
because the bankruptcy was regulated in a way that beside the settlement to creditors and the
termination of the existence of adjudicated bankrupt, an organisation of associated labour was
deleted with the termination of the bankruptcy proceedings from the register of corporate
organisations (Velimirovi¢, 1980, p. 281). The conditions that are favourable to the corruption
appear in cases when the public property is impaired by accumulated liabilities with the aim of
incorrect presentation of value of that property during the sale process together with a concurrent
providing for a privileged position for individual legal entities, which is most often provided by
responsible persons of companies, corporate entities to be privatised. For this reason, it is justified
to sanction such conduct and to prescribe it as a criminal offense. A benefit from harsh
punishment of bankruptcy criminal offenses is double: the economic turnover would exclude and
mark the unfair participants which disturb the stability and increase the market risk (and therefore
also the money price), whereas the bringing of businessmen under discipline would increase the
outlook for successful restructurings in the bankruptcy after the timely instituting of bankruptcy
(Sajter, 2008, p. 70). The bankruptcy proceedings are conditioned by historical development of a
company and a state, depending on national culture and geographical position of certain corporate
entity. Those differences have conditioned the existence of a codification in this field. The most
important one is the European Convention on Certain International Aspects of Bankruptcy of 5
June 1990), which was adopted by the member states of the Council of Europe. This Convention
codified the basic principles and rules of conducting the bankruptcy proceedings, which aimed at
having a better functioning of internal market of the European Union. The Convention defined
certain terms, among which there is also the term ,,insolvency proceedings® as a type of general
execution over the estate of adjudicated bankrupt, encompassing the procedure of disposal, taking
away, collecting and division of the estate of adjudicated bankrupt on the territory of the European
Union to his/her creditors. This Convention is applied to all types of bankruptcy proceedings. In
criminal legislation a key importance is given to the Criminal Law Convention on Corruption of
the Council of Europe, which prescribes some forms of criminal conduct that are present also in
bankruptcy criminal offenses.
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Cesare Beccaria also states that it is about severe forms of criminal conduct: ,,It is, however,
necessary to distinguish between the fraudulent and the honest bankrupt. The fraudulent
bankrupt should be punished in the same manner with him who adulterates the coin; for, to
falsify a piece of coin, which is a pledge of the mutual obligations between citizens, is not a
greater crime than to violate the obligations themselves. But the bankrupt who, after a strict
examination, has proved before proper judges, that either the fraud or losses of others, or
misfortunes unavoidable by human prudence, have stripped him of his substance, upon what
barbarous pretence is he thrown into prison, and thus deprived of the only remaining good, the
melancholy enjoyment of mere liberty?”” (Beccaria, 1984, p. 119)

2. IMPORTANCE OF A CONCEPT OF BANKRUPTCY

The bankruptcy is a legally defined procedure that is conducted over the property of the debtors
for the purpose of settlement to creditors. In addition, the goal of the bankruptcy is to enable the
business entities with poor business results to participate further in economic performance
(market competition) in a way to prevent the generating of business losses, resp. in doing so to
disable the damage to be inflicted towards the business entities, which they have been running
their business with. With the instituting of bankruptcy proceedings it is endeavoured to protect
creditors from insolvent debtor but also to protect insolvent debtor from early settlement to his/her
creditors (Rizvanovi¢, 2013, p. 179). What connects this concept from criminal justice aspect and
criminal law is a control of business activities of corporate entities which is prescribed as a
liability in the Article 69., par. 3. of the Bankruptcy Proceedings Act of the

FB&H (in the text hereinafter: BPA FB&H) which envisages as follows: ,,Prior to the starting of
bankruptcy proceedings it is necessary to carry out the control of business activities as well as the
control of implemented privatisation for the companies that have been privatised or that have been
under the privatisation process“. Having in mind the phases of bankruptcy proceedings, a role of
an interim bankruptcy estate manager is prominent in a phase of a previous procedure, who is
obliged to insure the estate of adjudicated bankrupt because if there is no estate, then there is no
responsibility either. The interim bankruptcy estate manager is also obliged according to the Art.
16., par. 2. of the BPA FB&H to investigate whether the estate of adjudicated bankrupt shall cover
the costs of the proceedings and whether there is a reason for starting the bankruptcy proceedings
and to submit a report to the court about his/her findings. We may find a connection with criminal
law also in the Art. 48., par. 4. of the BPA FB&H which regulates that the copy of a decision on
starting the bankruptcy proceedings is to be delivered to the competent prosecutor's office also in
the case when the bankruptcy proceedings are suspended due to the lacking bankruptcy estate.
The importance of the bankruptcy is reflected also by introduction of a concept of reorganisation,
i.e. rehabilitation of adjudicated bankrupt instead of the concept of forced settlement in the
bankruptcy proceedings aiming at business continuation (under special supervision) (Rizvanovi¢,
2013, p.187-193). As it is also pointed out by a renowned law expert in the field of bankruptcy
law, the reorganisation has a functional priority over bankruptcy (Dika, 1998, p. 6).

2.1. Bankruptcy reasons and bankruptcy estate

According to our law, the bankruptcy reasons are the insolvency (inability to pay) of
adjudicated bankrupt and the threatening insolvency. According to the comparative law, an
excessive indebtedness may also be the reason for instituting the bankruptcy proceedings. The
insolvency (Latin: insolvent- the one who is without means of payment) is the actual and
durable inability to settle the matured cash liabilities. According to our law, it is believed that
the adjudicated bankrupt is insolvent if he/she has not been able for incessant duration of 30
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days (in the Republic of Croatia (in the text hereinafter: RC) for more than 60 days) to pay the
matured cash liabilities to all creditors. For the purpose of comparison, in the USA and in Great
Britain the debtor does not have to be insolvent to have the bankruptcy proceedings started
(Sajter, 2007, p.41). In B&H (both state-entities) the insolvency is a general and main reason for
instituting the bankruptcy proceedings. The threatening (expected, forthcoming) insolvency of the
adjudicated bankrupt exists if the adjudicated bankrupt shall not be able, as anticipated, to settle
the receivables to their entirety at the time of their maturity towards all creditors within a legally
defined time period. In the RC the threatening inability to pay exists if the adjudicated bankrupt
shall not be able, as anticipated, to meet his/her existing liabilities to their entirety at the time of
their maturity. In criminal proceedings the court shall examine for the sake of determining the
features of criminal offense of false bankruptcy (in the RC causing of bankruptcy) the debtor's
matured liabilities as well as the volume and the time of maturity of the liabilities not yet matured
(Pavlovi¢, 2013, p. 645). A situation, when the debtor's property is not enough for debt settlement,
is determined as the excessive indebtedness. In the sense of structure, the excessive indebtedness
represents a relation in which the assets are lower than the liabilities. The excessive indebtedness
exists as the bankruptcy reason in the Bankruptcy Act in the RC, while in B&H it is regulated in
Brcko District (Rizvanovié, 2013, p. 183-184). Pursuant to the Art. 7., par. 2. of the Bankruptcy
Act of the RC it shall not be deemed that the debtor is excessively indebted if it may be
reasonably assumed - according to the case circumstances (development programme, available
sources of funds, type of property, obtained insurance, etc.) - that the debtor — legal person shall
duly meet by business continuation their liabilities upon maturity and if the person, who is a
solidary accountable for the company's liabilities, is a member of the company — natural person
over whose property no bankruptcy proceedings have been started or instituted. So, the current
excessive indebtedness is relevant only if there is a danger from the forthcoming insolvency. Such
determination of the excessive indebtedness becomes clearer if we take into account the structure
of corporations in the RC. It is difficult to get the accurate data, but for example in Austria more
than 95% of companies is made of the limited liabilities companies, and when it comes to the
stock capital - more than 90% of the companies complies with the amount of legally defined
minimum. It would be unrealistic to assume that we have a different situation and the structure of
corporations is dominated by the limited liabilities companies with minimum stock capital in
B&H of BAM 1,000, and in the RC — HRK 20,000. The most of those companies in both
countries have no real estate whatsoever in their ownership, or valuable equipment, so their
property is equal to the amount of stock capital. Consequently, the most of those companies would
have to go quickly in bankruptcy because it would be very quickly and easily that due to the small
stock capital they reach a degree when their assets do not cover the matured liabilities, resp. they
would reach the excessive indebtedness (Majstorovi¢, 2007, p. 647).

The bankruptcy estate is an exceptionally important element of the bankruptcy proceedings, on
which element their course and outcome depends — instituting, termination or reorganisation. The
bankruptcy estate is made of the entire assets which belong to the adjudicated bankrupt at the
moment of starting the bankruptcy proceedings as well as the assets which are acquired by the
debtor during the bankruptcy proceedings. Out of the bankruptcy estate, which is made of
movable and immovable items (capital assets: buildings and other edifices, land, equipment,
machines, inventory..) and of property rights, the payments are made to the creditors which have
at the time of the opening of the bankruptcy proceedings a grounded property claim towards the
adjudicated bankrupt, as well as to the creditors who have acquired during the bankruptcy
proceedings the right to claim by estate. However, before the settlement to creditors from the
bankruptcy estate, the costs of proceedings are to be settled. Legal effects of opening
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the bankruptcy proceedings occur ex lege as of the day when the decision on opening the
bankruptcy proceedings is placed on a notice board at the competent court. Substantive law
effects are the following: transfer of rights of management and disposal over property to the
bankruptcy estate manager, dissolution of property community, firm of adjudicated bankrupt,
invoices, employment contracts and termination of employment, prohibition of post and
obligation of adjudicated bankrupt to cooperate and inform, effects to the personal
responsibility of the company members and to the legal affairs. Procedural law effects are as
follows: attraction of the competition in civil procedure, termination or take-over of litigation,
prohibition of execution or settlement. Exceptionally, legal effects may occur even before the
opening of the bankruptcy proceedings provided that the conditions are met for the Actio
Pauliana.

3. REGULATION OF CRIMINAL OFFENSE OF FALSE BANKRUPTCY IN
CRIMINAL LEGISLATION OF B&H AND RC

Criminal Code of the Federation of B&H in the chapter XXII. Criminal offenses against
economy, business and safety of payment system Art. 244. prescribes the criminal offense of
false bankruptcy. A legal description of the offense reads as follows: (1) Whoever, with an
aim of avoiding payment of his obligations, by seemingly or actually diminishing his

property, causes bankruptcy in a manner that he:

a) seemingly or below a market value sells, conceals, transfers for free or destroys entire

or portion of his property;

b) makes sham contracts of a debt or acknowledges false claims;

c) conceals, destroys, changes or keeps statutory business books, documents or files in a

such manner that the actual financial condition cannot be established; or records the financial
condition so as to give grounds for the institution of bankruptcy proceedings, by making fake
documents or in some other way; shall be punished by imprisonment for a term between one
and eight years.

(2) If, by the criminal offense referred to in paragraph 1 of this Article, serious consequences
to a creditor are caused, the perpetrator shall be punished by imprisonment for a term

between one and ten years.

The commitment of the offense is alternatively defined: as seemingly or actual impairment of
one's property. Both of those types of commitment are undertaken with the goal to avoid the
payment of one's liabilities. This is an important subjective feature of this criminal offense
because if the perpetrator does not act with a certain goal, this criminal offense shall not exist
either (Tomi¢, 2007, p. 174). The property impairment is carried out in a legally prescribed
manner, i.e. in a way that he/she conceals, seemingly or below a market value sells, transfers
for free or destroys entire or portion of his/her property. In case of concealment, the property
becomes physically unavailable to creditors, whereas in case of seemingly sale such property
ceases to be used in legal terms as a possible coverage with regard to the settlement to
creditors. If it is about the sale below the market value, then the property is decreased and the
buyer, if there was an intention on his/her side, may be also a co-perpetrator. This type is
performed most often by concluding a contract on sale of entire or portion of the property, or
by selling such property below its market value as well as by transfer for free.

The second way of committing the offense is to conclude a sham contract on debt or
acknowledgement of false claims, which increases the liabilities of the company, other
corporate entity or entrepreneur, so that they become insolvent, which causes the bankruptcy.
Consequently, by concluding the sham contract it is acted in fraudem legis agere with the goal
of deceiving the creditors. The third way of committing the offense is related to the business
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books. The law states the concealment of business books, their destroying, or change
performed in such manner that the actual financial condition cannot be established; or records
the financial condition so as to give grounds for instituting the bankruptcy proceedings, by
making fake documents or in some other way. The completion of the offense requires that the
bankruptcy has been caused by the afore-mentioned activities, performed by responsible
person, and if no consequence has occurred, then there shall be an attempt of criminal offense
which is to be punished. Another, severe type of this criminal offense (par. 2) exists when due
to the first type of this criminal offense a severe consequence occur for the creditor. The
consequence of the offense consists of the causing of bankruptcy, whereby it is the false
bankruptcy because, in fact, it is about the corporate entities which were successfully running
their business until the moment of committing some of the above-mentioned activities.
Croatian criminal legislation regulates in a similar way this criminal offense. It is described in
chapter XXIV of the CC RC under the title Criminal Offenses against Economy, Article 249.
Causing Bankruptcy. The legal description of the offense reads as follows:

(1) Whoever causes an excessive indebtedness or inability to pay in economic performance,
either in a developed or threatening situation of excessive indebtedness or inability to pay, by
doing the following activities: 1. seemingly transfers the property or transfers it for free to the
company which he/she has founded alone or with somebody else, or seemingly sells in some
other way entire or portion of the property which would make the bankruptcy estate, or
encumbers it with no adequate counter-performance, transfers it for free, conceals, damages,
destroys it or makes it unusable; 2. concludes a sham contract or acknowledges the false
claim; 3. fails to keep trade or business books which he/she is required to keep pursuant to
law, or conceals, destroys, damages, changes them, or keeps them, or makes an annual
financial statement in such a manner that it is not possible to determine his/her income scale,
or it is significantly aggravated to determine it; 4. opposite to the duly and prudent
administering, impairs the property which would make the bankruptcy estate, or conceals the
income scale, shall be punished by imprisonment for six months to five years.

(2) Whoever commits a criminal offense referred to in paragraph 1 of this Article by
negligence shall be punished by imprisonment not exceeding three years.

(3) If, by the criminal offense referred to in paragraph 1 of this Article, a significant damage is
caused, the perpetrator shall be punished by imprisonment for one to ten years.

(4) If, by the criminal offence referred to in paragraph 2 of this Article, serious consequences
referred to in paragraph 3 of this Article are caused, the perpetrator shall be punished by
imprisonment for six months to five years.

(5) If settlement is made to creditors before a verdict is reached, the perpetrator may be
released from punishment.

(6) The criminal offense referred to in this Article shall exist only if the perpetrator has
suspended his/her payments, or if the bankruptcy proceedings have been instituted against
him/her, or against a person whom he/she has represented.

It may be seen in the legal description of criminal offense of causing bankruptcy (Art. 249.
CC RC) that in the activities, regulated in a similar manner in the criminal offense of false
bankruptcy (Art.244. CC FB&H), the perpetrator of this criminal offense in the RC is
punished with an expansion as compared to the regulations in Bosnia and Herzegovina. It
refers to the conduct with good faith, resp. conduct with due care and diligence of a prudent
businessman of all participants before and during the bankruptcy proceedings. Consequently,
with the very failure to act according to these principles of obligatory commercial relations it
may be determined that there is the responsibility of the perpetrator of this criminal offense. A
difference compared to the regulation of this offense in the CC FB&H lies also with the
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envisaged punishment for negligence as well as the possibility for being released from the
punishment in case when creditors settle their debts before the verdict is reached.

3.1. Perpetrator of criminal offense of false bankruptcy

It may be concluded based on legal provisions in both countries that the perpetrator of this
criminal offense may be any person; however, with regard to the nature of the offense it shall be,
as a rule, that person which is able pursuant to his/her position within some legal person to make
decisions related to the disposal of the property of that legal person (Tomi¢, 2007, p. 174).

Being guided by the provisions of the BPA FB&H (Bankruptcy Act of the RC) in process of
determining the criminal responsibility for false bankruptcy, first of all the adjudicated bankrupt
appears as the responsible person who acts with a direct intention (dolus directus) as conscious
and willing realisation of criminal offense (Baci¢, 1998, p. 229). An interim bankruptcy estate
manager may appear as the perpetrator by acting opposite to the principle of good faith, who has
failed to perform the due control of business activities. The bankruptcy estate manager, who is
appointed by a registrar in bankruptcy after the conditions have been met for starting the
bankruptcy proceedings, may be also responsible for this offense because he/she has known, as a
representative of the adjudicated bankrupt, or must have known that the adjudicated bankrupt had
caused the false bankruptcy with his/her activities being specified in the legal description of this
criminal offense. His/her responsibility is envisaged also in the Art. 26., par. 1. of the

BPA FB&H With regard to the wide legal provision that the perpetrator is ,,Whoever, with an
aim ...“, it remains possible that such circle of persons may be even wider than it is stated. In
partlcular, having in mind the concept of Actio Pauliana according to the bankruptcy law, the
actively identified persons for filing such action are the bankruptcy estate manager and the
creditor who may refute with that action the activities of the adjudicated bankrupt being
committed prior to the instituting of the bankruptcy proceedings, which have contributed by their
action to the impairment of the property of the adjudicated bankrupt. It is not rarely to happen that
the debtor, whose liabilities towards the creditor have matured, wants to defeat the settlement of
those liabilities in a way that he/she alienates or impairs his/her property by various legal
activities. So, a figure of the perpetrator has been extended to any person that has participated in
the commitment of the offense. Such third person is accountable if he/she undertakes certain
activities towards the property of the debtor for the account or with the consent of the debtor but
to the detriment of the creditor (Pavlovi¢, 2013, p. 645). When it comes to the direct intention, the
perpetrator acts with the direct intention when he/she is aware of the features of the criminal
offense and when he/she wants to commit it, or when he/she is sure in its commitment. The
intention at false bankruptcy is multiple; it encompasses the awareness to its strongest degree
which is marked as ,.,knowledge* about avoiding to pay one's liabilities and which is related to the
awareness that the property is seemingly or actually impaired, then the awareness about
undertaking some of the afore-stated types of the commitment of offense as well as the awareness
about the fact that all of that is done with a certain goal, which is to cause the false bankruptcy. In
case of the bankruptcy criminal offenses, which should be also valid for the false bankruptcy, the
perpetrator is actually the person who has been registered with the companies register as the
responsible person. Consequently, it is beyond dispute that such person acts with the direct
intention in case of this criminal offense. In general, the bankruptcy criminal offenses may be
committed by their nature solely by responsible persons. In accordance with the Art. 2., par. 6. of
the CC FB&H ,,A responsible person means a person in a business enterprise or other legal person
who, in the line of duty or on the basis of specific authorisation, has been entrusted with a
portfolio related to the implementation of law or regulations passed on the basis of law, or by-laws
of a business
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enterprise or other legal person in managing and administrating the property, or is related to
managing a productive or other economic process or supervision of such process*. However,
the CC of B&H and the Act on Legal Persons' Responsibility for Criminal Offenses (in the
text hereinafter: ALPRCO) of the RC prescribe the responsibility also of legal persons under
bankruptcy because they may continue with their activities, which means that even in that
phase they may commit criminal offenses. Therefore, it is envisaged in the Art.7., par. 3. of
the ALPRCO of the RC that the legal person shall be punished also for the criminal offenses
being committed before the instituting of the bankruptcy proceedings or during the
bankruptcy proceedings. Since the bodies of the company cease to act in the bankruptcy, a
term of the responsible person shall be narrowed, whereby it shall refer, as a rule, only to the
bankruptcy estate manager (Novoselec, Bojani¢, 2013, p. 504-505).

3.1.2. Position of the bankruptcy criminal offenses in some European criminal legislations
Legal regulations of bankruptcies in the European Union are not standardised and there are
different traditions and tendencies in this field. So, for example, Great Britain and France
have essentially different bankruptcy laws. France places a focus onto protection of a debtor,
while Great Britain places it onto protection of a creditor, whereas Germany is somehow by
inclination of law closer to Great Britain. Such differences are reflected also in the regulating
of the bankruptcy criminal offenses. Slovenian CC puts these offenses among economic
criminal offenses, Italy places them in criminal offenses of debtor, Czech Republic and
Austria in criminal offenses against property, Sweden in criminal offenses against creditors,
whereas Germany has formulated for those offenses a special chapter of the bankruptcy
criminal offenses (Insolvenzstraftaten) and France has also done the similar (Banquerouts);
moreover, for such offenses the CC of the State of New York has a special chapter of criminal
offenses of fraud to the detriment of creditors (Frauds on Creditors), and the Polish CC has
included them into criminal offenses in economic performance (Pavlovi¢, 2013, p. 643-644).

4. CASE LAW

In our case law a very small number of cases appear that are related at all to the bankruptcy
criminal offenses. For that part, which is both prosecuted and sanctioned, it is evident that the
punishments are at the borderline of a legally prescribed minimum, which is unacceptable while
having in mind the damage which is inflicted by these offenses to the third parties and the society.
Likewise, the criminal proceedings are instituted against very small percentage of perpetrators of
these offenses. With regard to the high number of open bankruptcy proceedings as in B&H so in
the RC as well, and on the other hand with regard to the very small number of criminal
proceedings against these criminal offenses, a disproportion may be seen that results in the non-
existence of the control, transparency and supervision over the work of the bankruptcy estate
managers and registrars in bankruptcy. So, for example, based on the provisions of the CC of the
RC there were 7 persons in Croatia sentenced in 2006 for bankruptcy criminal offenses, and in
that same year there were 1209 bankruptcies started (Novoselec, 2007, p. 418). On the other hand,
Novoselec states that in Germany it is suspected of criminal background in 80% of bankruptcy
proceedings and it may be reasonably considered that such percentage is not lower in B&H and
RC either. In B&H there is one and only indictment for this criminal offense, the verdict of which
is expected to become a modus operandi for future cases (B&H Prosecutor's Office; S12K010279
12 Ko). Pavlovié¢ (2004, p. 90) warns about this widely spread passiveness and he states that there
is a ...“wide social hypocrisy about the need for compliance with ethical and moral norms without
taking any activities whatsoever in doing so in order to reduce the number of bankruptcies, to call
to criminal account of the perpetrators
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of criminal offenses and to undertake the activities on detecting the conditions for occurrence of
the bankruptcy criminal offenses”. Concerning the supervision over the work of the bankruptcy
estate managers, the changes made in the Bankruptcy Act abolished a panel of judges and all the
activities of the bankruptcy court are performed by a judge, an individual — a registrar in
bankruptcy. Since the judge has the biggest power in the bankruptcy process (i.e. the widest
authorisations) as compared to all the parties in the process, it is logically concluded that he/she
also bears the biggest responsibility for in-/efficient outcome of individual proceedings. However,
it has been proved that the countries with higher level of court authorisations in bankruptcy
proceedings had a higher level of corruption, regardless of whether it is about the developed or
underdeveloped countries (Group of authors, 2004, p. 78). However, there are also positive
examples of case law. It is the case with the decision of a Supreme Court of the RC, I Kz-1063/04
of 16 March 2006, where the first-instance court properly determined that the accused had
committed the criminal offense of causing bankruptcy (in B&H it is the offense of false
bankruptcy) by selling the stocks of goods below an acquisition value, by concluding a false
contract on clearance of receivables and liabilities, and in this way he/she abused his/her position
as the responsible person of the company. A big deficiency in B&H compared to the RC is the
non-existence of the commercial courts which would be efficiently dealing with these problems.
Separate, independent and specialised commercial judiciary exists besides Croatia also in the
following countries: France, Belgium, Luxembourg, Russian Federation, Switzerland (only in
some cantons), Austria (only for the area of Vienna), Denmark (for the area of Copenhagen),
Czech Republic (at second-instance matters in Prague, Brno and

Ostrava) and in Ireland (Barbi¢, 2007). Nevertheless, Croatia is not in an enviable position
either when it comes to the embezzlements of the bankruptcy estate managers and registrars
in bankruptcy. So, for example, Knot and Vychodil (2006) state that the Czech Bankruptcy
Act protects creditors very poorly in practice due to the inefficient implementation of the Act
in the judiciary, resulting from the essential problem of the lack of competences of judges and
to the certain degree also the corruption among the Czech judges. Furthermore, according to
the legal provision that the decision on instituting the bankruptcy proceedings is to be
submitted also to the competent prosecutor's office in case when the bankruptcy proceedings
are suspended due to the lacking bankruptcy estate, the default and failure to act equally call
to account for the effects of these criminal offenses. Besides, at this criminal offense an issue
arises also related to the concurrence with other criminal offenses from the chapter of
criminal offenses against economy exactly because of the activities, by means of which this
offense may be committed. However, if we take the criminal offense of official document
forgery and the criminal offense of false bankruptcy being committed by concluding the sham
contract, there shall be no concurrence of these two offenses because already with the
commitment of the criminal offense of false bankruptcy, this other offense is also realised.

5. CONCLUSION

Regulating the bankruptcy criminal offenses, a legislator indicates at the importance of the
protection of creditors but also of adjudicated bankrupts from punishable conducts of the
responsible persons before and during the bankruptcy proceedings. The criminal offenses on the
occasion of bankruptcy are the result of a bad privatisation model that has been continued through
the concept of bankruptcy. In this view, the concept of Actio Pauliana is insufficiently used and it
represents a type of prevention for bankruptcy criminal offenses. With the goal to prevent and
stop the commitment of the bankruptcy criminal offenses it is important to implement the BPA
B&H consistently. A practical problem with determining the criminal responsibility of the
responsible persons for false bankruptcy is related to the obligation to prove
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the direct intention of the responsible person, which includes the elements of awareness about
the avoiding to pay one's own liabilities that is related to the awareness that the property is
seemingly or actually impaired, then the awareness about undertaking some of the afore-
mentioned types of committing the offense, as well as the awareness that all of that is done
with the certain goal, which is to cause the false bankruptcy. On the other hand, the legal
description of the concept of criminal offense of false bankruptcy is inconsistent with other
bankruptcy and related criminal offenses with regard to the determination of the responsible
person, which does not represent a good solution. Therefore, the legal description of this
article should be changed and instead of a general wording: ,,Whoever, with an aim ...“, the
following article should be put: ,,responsible person in a legal person who aims at ...*“. Having
in mind the prescribed punishments for these criminal offenses, it may be seen that it is about
a very severe types of delinquency, which the responsible persons should be warned about for
the purpose of having a specialised and general prevention of their commitment.
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ABSTRACT

Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008
on the law applicable to contractual obligations, known as Rome | provides harmonised
conflict of laws rules based on widely recognized international private law principles such as
freedom of choice with the aim to ensure uniformity within EU and to eliminate uncertainty
with regard to the applicable law. The position of the consumers as the weaker party in the
contractual relation results with the implementation of various safe-guarding mechanisms in
both national and international legislations. In cross-border transactions the position of the
consumers is considered even more sensitive and the need for their protection results with
numerous special provisions. Such provisions in Rome | are contained in the Article 6 that
provides definition of the consumer contract (and also the exemptions) and establishes the
rules for determination of the law that should be applied thereon. The main principle is that
consumers should be protected by such rules of the country of their habitual residence that
cannot be derogated from by agreement. Such solution still enables the parties to choose the
governing law for their agreement, but provides the minimum of the protection to the
consumers by not depriving them from the protection of their local rules they supposed to be
familiar with. The aim of this paper is to analyse whether such solution is well balanced and
well harmonized with the other EU instruments adopted with the purpose to ensure protection
of the consumers, particularly in the field of the increasingly present on-line commerce.
Keywords: applicable law, consumers, habitual residence, protection.

1. INTRODUCTION

Ever since of the first EU acts, protection of consumers has been defined as one of the goals
that should be achieved in order to enable functioning of internal market and free movement
of goods and services. Work of European authorities in this respect has been quite productive
and today protection of the consumer is one of the most regulated area. Besides the acts that
deals exclusively with this subject, protection of the consumers is also included in the
provisions of the acts dealing with the general substantive or procedural matters.

One of them is Rome | Regulation that deals with conflict-of-laws issues in contractual
nature. This paper will try to provide some introductory remarks with regard to protection of
consumers in general and than to give an overview of the specific aspect of consumer
protection as set out in the Rome | Regulation.

The special provisions on consumers are contained in the Article 6 of the Rome | which
provides a definition of the consumer contract; establish the general rule which represents the
derogation from the generally accepted conflict-of-laws rule based on freedom of choice and
sets out the exclusions for certain types of contracts. The paper deals with the context and
interpretation of those provisions in order to enable assessment whether this instrument is
eligible to contribute to the proclaimed protection of consumers.
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2. CONSUMER PROTECTION IN THE EU LEGISLATION

2.1. Historical development

The Charter of Fundamental Rights and the European treaties since the Single European Act
guarantee a high level of consumer protection in the EU. It is also a general objective defined
in Article 12 of the Treaty on the Functioning of the EU explicitly stating that consumer
protection requirements shall be taken into account in defining and implementing other Union
policies and activities. Formally, the protection on EU level started with the The Council
Resolution of 14 April 1975 on a preliminary programme of the European Economic
Community for a consumer protection and information policy, where the five fundamental
consumer rights: the right to protection of health and safety, the right to protection of
economic interests, the right to claim for damages, the right to an education, and the right to
legal representation (or the right otherwise to be heard) have been defined. During following
decades the consumer protection become one of the most regulated area covering various
aspects of consumer interest (product safety, labelling, digital market, data protection etc.)
which resulted with legally binding tools containing around 90 directives and few regulations
as well as supplementary tools such as market studies and awareness-raising campaigns.

2.2. Present status

As already mentioned, the legal instrument mostly in the field of EU consumer protection has
been the directive which does not apply directly, but requires transposition into the national
laws. Such procedure resulted with certain inconsistency and probably this is one of the
reason for the general assessment that the consumer protection has not yet reached an
adequate level and that further work is needed. It has been established that full harmonization
of some key regulatory aspects should considerably increase legal certainty for both
consumers and traders and such harmonization should eliminate the barriers stemming from
the fragmentation of the rules, namely that establishing uniform rules at Union level is
necessary for the consumer protection.

It should be pointed out that respective directives mainly deal with specific issue, while only
few of them have more general scope such as Directive 2006/114/EC concerning misleading
and comparative advertising, Directive 2011/83/EU on consumer rights or Directive
2013/11/EU on alternative dispute resolution for consumer disputes.

Although the consumer protection has so far won some great battles such as lowering of
roaming charges, there are many open consumer’s protection related issues left (such as data
protection or impact of Transatlantic Trade and Investment Partnership) and the status of the
present level of protection is considered as not fully realized. This creates an obstacle for
development of internal market. For example, cross-border potential of distance selling,
which should be one of the main tangible results of the internal market, is not fully exploited
due to the number of factors including the different national consumer protection rules
imposed upon the industry.

2.3. Future challenges

As the European consumer legislation has been recognized as crucial in order to overcome
obstacles to the development of the internal market, it is considered to be an crucial part of the
European Commission's strategic planning, as stated in the documents Europe 2020 Strategy
for smart, sustainable and inclusive growth or Digital Agenda. In this respect, presently there
are two main measures: the European Consumer Agenda- the new strategy for EU consumer
policy and the Consumer programme 2014-20 as the financial framework complementing the
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mentioned strategy that foresees a budget of €188.8 million (corresponding to around €0.05
per consumer per year), that defined following aims: improving consumer safety; enhancing
knowledge; improving implementation, stepping up enforcement and securing redress as well
as aligning rights and key policies to economic and societal challenges.

One of the most demanding in constant need to respond to the technological developments
resulting with completely new phenomena such as shift from consumer to more sophisticated
users — prosumers — who are not simply using but also forming the content.

3. ROME | REGULATION IN GENERAL

One of the most important EU documents - The Amsterdam Treaty (Treaty of Amsterdam
Amending the Treaty on European Union, the Treaties Establishing the European
Communities and Certain Related Acts,) in the field of judicial co-operation in civil matters
(Article 61(c) TEC), and specific measures promote the compatibility of the rules applicable
in Member States concerning the conflict of laws and of jurisdiction (Article 65 (b) TEC).
Based on those provision, the Council and the European Parliament have enacted numerous
regulations in the field of private international law. Regulation Rome | was adopted on 17
June 2008 and it entered into force on December 17, 2009.

As stated in the preamble of the Rome I, the proper functioning of the internal market creates
a need, in order to improve predictability of the outcome of litigation, of certainty as to the
law applicable and the free movement of judgements, for the conflict-of-law rules in the
Member States to designate the same national law irrespective of the country of the court in
which an action is brought.

The work of the EU aimed at establishing the uniform rules in this area has long history. The
great achievement is Convention 80/934/ECC on the law applicable to contractual obligations
opened for signature in Rome on 19 June 1980, known as Rome Convention, but as it was
only Community private law instrument, namely pure international treaty, it was proposed in
2003 by the European Commission that it should be converted into Community regulation
which is form that ensures it direct application and requires no measures for transposal into
national laws. To the large extent the new regulation has replicated the provisions of the
Convention — most importantly the prevailing principle — freedom of choice.

Rome | is a part of of the Community Private International Law System the and as stated in its
preamble should be consistent with Brussels | (Council Regulation (EC) No 44/2001 of 22
December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters) and Rome Il (Regulation (EC) No 864/2007 of the European Parliament
and of the Council of 11 July 2007 on the law applicable to noncontractual obligations. It
should be mentioned that on December 20, 2010 Council Regulation (EU) Regulation no
1259/2010 implementing enhanced cooperation in the area of law applicable to divorce and
legal separation was passed — known as Rome Il — so it is very well said that this
overwhelming but fragmentary work of art resembles the unfinished Sagrada Familia in
Barcelona, with its entangled yet incomplete towers (Boele-Woelki, 2010, p. 17).

4. DEFINITION OF THE CONSUMER CONTRACT

Article 6 Rome | sets up a definition of the consumer contract in line with the Convention, but
also recognizes some contemporary demands in reality of on-line transactions and introduces
new elements.
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4.1. Consumer — natural person

Article 6 Rome I sets up a definition of the consumer contract — it is a contract concluded by a
natural person for a purpose which can be regarded as being outside his trade or profession
(the consumer) with another person acting in the exercise of his trade or profession (the
professional). According to the wording of the Article 6 Paragraph 1 a consumer is natural
person — this might seem obvious, but is should be pointed out that the protection of the legal
person might be justified in certain cases — e.g. when the legal persons act on non-profit basis
(e.g. non-profit governmental organizations).

4.2. Acting out of the professional domain

The following condition is that such person needs to act out of its professional domain. The
same condition is contained in the Bruxelles I and in the Vienna Convention. In this respect, it
should be pointed out that if a natural person, though acting for a private purpose, holds
himself out as a professional, the good faith of the other party is protected and the case will
not be governed by Article 6. On the other hand, person with which the consumer enters into
agreement must be professional. Although quite clear, the rule still leaves the space for certain
question — e.g. what is to be done in case that the agreement is concluded for both private and
professional needs (e.g. purchase of the computer which will serve both for work and for
private usage) — some are of opinion that consumers status should be prevailing, other feels
that specific rules on consumer protection should only exceptionally be applied.

4.3. Conditions on professional’s side

The Rome I sets out 2 more conditions to be fulfilled on the professional’s side. He needs to
pursue his commercial or professional activities in the country where the consumer has his
habitual residence, or by any means, direct such activities to that country or to several
countries including that country, and the contract falls within the scope of such activities. The
rule covers two different situations — the example for the first one is the situation where the
professional has the subsidiary in the country of the habitual residence of the consumer, while
in the second situation there is no subsidiary but somehow the activities are related to that
country. Such solution is fully in line with the introductory provision.

Clearly, the second situation can lead to various doubts. Originally, the concept of directed
activities has been inserted in the Regulation Bruxelles | in order to adjust the law to the
development of the communication technologies and distant commerce (particularly e-commerce)
— the consequence of this rule is protection of the consumer that buy goods on-line through
specialized web-sites of the professionals. It should be pointed out that introductory provision
point out that it is not sufficient for an undertaking to target its activities at the Member State of
the consumers residence, or at a number of Member States including that member State; a contract
must also be concluded within the framework of its activities and also that the mere fact that the
Internet site is accessible is not sufficient, but that this site solicits the conclusion of distance
contracts and that a contract has actually been concluded at a distance, whereby the language or
currency which a website uses does not constitute a relevant factor.

However, it should be pointed out that the concept is quite vague — if a professional creates a
web-page that the consumer can access in the country of his habitual residence due to the
Internet transnational nature, it is not clear whether this act itself can be considered as
directing the professional/s business or the additional elements are required.
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4.4. Protection of the passive consumers

The stated provisions protect only passive consumers — i.e. those cases where it is not the
consumer who goes to the market of the professional but the professional who goes or directs
his activities to the market of the consumer, so the key element is «targeted activity criterion.
The scope of application of this rule is defined by a material element, as it only applies to
consumer contracts, and by a territorial element, as it only protects the so-called “passive or
sedentary consumers”. In this respect it should be pointed out that Article 6 of the Regulation
results in a paradoxical difference of treatment between consumers - passive consumers are
protected by the rule, while active or mobile consumers are not, and accordingly they are
treated as if they were professionals, i.e., they are subject to general rules of Rome 1, as is any

other professional (Garcimartin Alférez, 2008, 70-71).

5. GENERAL CONFLICT-OF-LAWS RULE FOR THE CONSUMERS

The Convention had stipulated that the choice of law cannot deprive the consumer of the
protection afforded to him by the mandatory rules of the law of the country in which he has
his habitual residence. The solution adopted in the Rome | starts from the different position —
it stipulates that consumer contracts shall be governed by the law of the country where the
consumer has his habitual residence and than enters the possibility of choosing the applicable
law.

5.1. Application of the consumer’s habitual residence law

The concept of habitual residence is defined in Article 19 Rome | but only for the companies
and other bodies and for the natural persons acting in the course of their business activity — in
such case that would be their principal place of business (even if they live in another country).
The definition is not applicable on consumer contracts so the autonomous concept is required
— in order to ensure the protection of the consumer it must be the place where the consumer
factually, and not only formally resides. The rule is specific expression of the principle of the
most favorable law which purpose is to ensure protection of the consumer as presumably the
weaker party of the contract.

5.2. Freedom of choice

Despite of the above mentioned rule on the application of the law of consumer’s residence,
the parties may choose the law applicable to a contract which fulfils the general conditions as
stipulated in Article 3 Rome I. So, although the Rome I has adopted different concept than the
Convention, the result is the same - the main rule is still lex autonomiae, which has been
recognized in the historical development of the international private law as the law that in the
greatest extent corresponds with the need of the contractual parties and that should be
cornerstone of the system of conflict-of-la rules in matters of contractual obligations as
emphasised in the Preamble (11). According to the general conditions, stipulated in the
Article 3 of the Rome I, choice of law can be made expressly or clearly demonstrated by
terms of the contract or the circumstances of the case. The latter formulation clearly leaves
quite room for the various interpretation, but in general some situations have been broadly
accepted (e.g. language of contract together with specific institutions from certain law
system). It should be also mentioned that Rome | allows subjection of various parts of the
agreement to the different laws and that the law can be changed any time — the parties may at
any time agree to subject the contract to a law other than that which previously governed it.
The Article 6 sets up specific restriction — such a choice may not, however have the result of
depriving the consumer of the protection afforded to him by provisions that cannot be derogated
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from by agreement by virtue if the law which, in the absence of choice, would have been
applicable, namely the law of the country here the consumer has his habitual residence.

It should be also pointed out that the rule on closer connection as contained in the Article 4
and provision on protection of employees as of Article 8 Rome I, according to which if clear
from all the circumstances that the contract is manifestly more closely connected with a
country other country the law of the applicable law (so called escape clause) shall not apply
for the consumer contracts. It should be also pointed out that in case that the parties have not
made a valid choice of law, also the law of the consumer’s habitual residence would apply.
However, in reality such exclusive protection by application of the consumer’s law does not
necessarily guarantee higher protection — e.g. in case in case of consumers who live in
countries with low consumer protection (Ragno, 2009, p. 154)

5.3. Weak points of the Rome I solution

The adopted solution for consumer contracts in Rome 1 is a certain compromise and as every
compromise it is doubtful whether aimed interests are indeed preserved —on the one hand the
choice of law is enabled, on the other hand the consumers are protected by the application of
the law they are familiar with as the minimum standard. In practice, this means that the judge
should firstly established whether the parties have validly chosen the law to be applied and
after that it should be checked whether the chosen law deprives the consumer of the protection
of the mandatory provision of the country of his habitual residence namely the laws should be
compered. It can happen that in some aspect the chosen law is favourable and in the other the
law of the country of consumer/s habitual residence — the Regulation does not offer solution
for this situation and scholars are not united when it comes to dilemma whether to adopt
mixed-approach or to decide for single law to be applied. Furthermore, it is not clear whether
this should be done by the court ex officio or only upon consumer’s request — taking into
consideration general nature of consumer protection rules, it seems more likely that ex officio
approach should be taken.

5.3. Other possibilities

With respect to the freedom of choice, it should be mentioned that the first official proposal of
the Rome 1 did not envisaged this possibility (unlike the Convention), namely the only
applicable law for consumer contracts, was the law of the consumer’s habitual residence and
that there are still some opinions that abolishing party autonomy would be a better choice
instead of adhering to it formally while threatening to its substance, not only from the
perspective of the consumer but also from the professional’s as double set of mandatory rules
could have quite discouraging effect (Volker, 2011, p. 251). On the other hand, there are also
opinions that maybe unrestricted freedom of choice or even only merchant’s law, as in the
United States - apparently such approach results with increased consummation of goods and
services at lower cost.

6. SPECIFIC EXCLUSIONS FROM THE GENERAL RULE

Unlike the Convention that established special protection only for certain consumer contract,
namely those the object of which is the supply of goods or services or a contract for the provision
of credit for that object, Rome | Regulation cover all types of the consumer contracts, except
those explicitly excluded by the provisions of the Article 6 Paragraph 4 and contracts of carriage
and insurance contracts as regulated by the Article 5 and Article 7 of the Rome | Regulation. This
represent significant extension of the protection as now various forms of agreements are covered
by the protection umbrella (e.g. financial instruments not connected to
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the supply of goods or services; contracts from intellectual property domain, contracts related
to immovable properties etc.). The exclusions are the following:

6.1. Contracts of services supplied to the consumers out of his country

The first exception, taken from the Convention, defined in the Article 6 Paragraph 4 under
letter a) refers to a contract for the supply of services where the services are to be supplied to
the consumer exclusively in a country other than that in which he has his habitual residence
(e.g. language course or similar tourist service abroad). The purpose of the rule is to protect
the service providers in the situation where it should not be expected that consumer should
count on the application of their law. However, it is not quite clear why the rule refers to
services only and it is also noted that sometimes it would be difficult to define place where
the service is offered, as for example in case of online services (Ragno, 2009, p.140). As to
the law that should be applied instead of the Article 6, it should be pointed out that general
application of Article 3, i.e. lex autonomiae or Article 4 of the Rome | Regulation could lead
to deprivation of the reasonable protection of the consumer — as it was noted it is somehow a
paradox that in the case of a consumer contract for the provision of a language course in
Switzerland, the consumer is considered as if he were a professional and, therefore, the parties
have absolute freedom to choose the applicable law without the protection afforded by Swiss

Law. (Garcimartin Alférez, 2008, p. 72).

6.2. Contracts of carriage except package travel contracts

The following exclusion under letter b), also taken from the Convention, refers to all the
contracts of carriage (separately regulated by Article 5 of the Rome I) other than a contract
relating to package travel within the meaning of Council Directive 90/314/EEC of 13 June
1990 on package travel, holidays and package tours. This exception is justified by great
number of the specific regulation in the field of transport, but probably it is just designed for
the powerful transport industry. The specific exception made for package travel could also
lead to paradox, as based on this rule for example the consumer who consumes the package
travel service offered by the tour operator operating outside the country of consumer’s
residence is protected by the special rule of the Article 6, while such consumer who would
consume only accommodation is not (Ragno, 2009, pp.141-142)

6.3. Right in rem or tenancy of immovable property

The exclusion of letter c) refers to a contract relating to a right in rem in immovable property
(e.g. mortage) or a tenancy of immovable property other than a contract relating to the use of
immovable properties on a time-share basis within the meaning of Directive 94/47/EC. The
Convention had excluded the application with regard to immovable properties in general, but
as this was abandoned, the specific restriction is included. The reason is the generally
accepted principle «lex rei loci» for the real estates.

6.4. Financial and similar instruments

Pursuant to the the stipulation under letter (d) the rules of Article 6 shall not apply to the rights
and obligations which constitute a financial instrument and rights and obligations constituting the
terms and conditions governing the issuance or offer to the public and public take-over bids of
transferable securities, and the subscription and redemption of units in collective investments
undertaking in so far as these activities do not constitute provision of financial service.

This provision seems quite complex and clearly requires understanding of the capital market
and financial instruments, but for better understanding the stipulations from the Preamble (28)
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stating that it is important to ensure that rights and obligations which constitute a financial
instrument are not covered by the general rule applicable to consumer contracts, as that could
lead to different laws being applicable to each instrument issued changing there nature and
preventing their fungible trading and offering while there is a need to ensure uniformity in
terms and conditions of an issuance or and offer. However, it should be pointed out that
Article 6 Rome | does apply to financial services (such as investment services provided by
professional to a consumer), namely that the marketing or the direct selling of the financial
instruments is not covered by the exclusion, as stated in the Preamble (26).

6.5. Contract concluded within a multilateral system

The last exception under letter e) refers to a contract concluded within the type of system falling
within the scope of Article 4(1)(h) namely a contract concluded within a multilateral system which
brings together or facilitates the bringing together of multiple third-party buying and selling
interests in financial instruments. This exclusion is justified same as the previous - by need of
applying a single law. It should be mentioned that on practical level this exclusion shall not be of
significance, as such agreements are mostly concluded between the professionals.

7. CONCLUSION

With around 90 directives in force, protection of the consumers is highly regulated area. However,
it seems that a development of the internal market has not yet achieved its full potential and that
one of the main reason is the fact that the consumers do not trust that their position is safe enough
to enter in the cross-border transaction without any fear, particularly without the fear that in case
that something goes wrong they would be able to have the justice done before the court. Potential
application of the foreign law, involvement of the foreign lawyers, competence of the foreign
courts — those are factors that seems to complicate (and too expensive) to handle and apparently
consumers in too many cases rather choose to stay on the safe side, on their local market. For
decades EU legislation aims to find appropriate solutions to remove those obstacles to the
development of the internal market and full realization of the free movement of goods by adopting
various regulations and other instruments that suppose to make participation of all the parties
involved in the process of cross-border transaction easier One of the crucial questions that arises
in this context is which law is applicable to the agreement between the parties in situations
involving a conflict of laws. The great achievement in this regard was Rome Convention that set
up the main rules for the establishment of the governing law in such cases with respecting the
freedom of choice as the most important principle in the context of the contractual relations.
However, it was recognized that the effective protection of the weaker parties in the contracts
such as employees or consumers requires certain derogation of that principle so the Convention
set up special rules for such categories, whereby the stipulation that they cannot be deprived of the
rules of the country of their habitual residence has the central place. As the Rome Convention was
simply international convention, it was necessary to transform it in the Union instrument so the
Convention was replaced with the Rome | regulation that came to force in December 2008. The
rules of the Rome | follow the rules previously contained in the Convention but they are
modernized in the certain extent, including the provisions on the consumers. The general rule —
freedom of choice with the restriction with regard to the application of the law of the country of
the habitual residence of the consumer as the minimum standard remain substantively the same,
although the concept is changed. The definition of the consumer is now structured to protect only
so - called passive consumer, namely the consumers are protected by the application of the laws of
their habitual residence so long as the professional undertakes commercial activities in the
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consumer’s home country. The Rome | also introduced some additional exclusions for certain
types of the agreement as now the rule covers all types of contracts. Although the provisions of
the Article 6 of the Rome I regulation on consumer’s protection seem clear enough, the
contemporary environment with Internet as constantly growing media, new technologies and new
form of communication, leaves much room for the interpretation. Certain uncertainty arises from
the relation between Rome | as the regulation which is directly in force in all the Member States
(except Denmark that never to opt-in) and other sources of law, particularly from the reach field
of the consumer protection. The assessment whether the provisions of the Rome I do contribute to
the protection of the consumers is not easy to be made and the scholars seems to have very
different opinion on this matter. There are opinions that restrictions of the freedom with regard to
the choice of law in reality do not guarantee any protection, while there are also opinions that this
model should serve as example how to ensure protection. The trend in the EU development is
unification of the rules as the idea is that the common law applicable and maybe what should be
expected is the same law in all the EU countries. In the meantime, it is only positive to have the
instrument that deals with the conflict-of-laws issue and which does recognize the need for
protection of the consumers as the weaker party in the agreement. Any work on the consumer
issues should be taken as on-going process due to the constant changes of the its environment and
the Rome should not be exemption.
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ABSTRACT

In the last decades the inclusive tour holiday business in Croatia and the EU has shown a
significant growth. Since the adoption of Directive 90/314/EEC, back in 1990, the market has
also undergone considerable changes. In arranging the various components that make up a
package holiday, a tour operator enters into contracts with airlines, coach companies,
hoteliers and others since it is them who actually provide the transport and accommodation
which feature in the package. However, tour operators are responsible for all the elements of
the package and primary liability for anything which goes wrong rests with them. In other
words, the tour operators face strict liability for any of the services, facilities or goods to be
supplied as component parts of the package and are not able to mount a defence on the basis
that the services, facilities or goods were supplied by others over whom they had no control.

The new Package Travel Directive (EU) 2015/2302 adopted in November 2015 repeals the
old Directive (EEC) 90/314 and aims at enhancing transparency and increasing legal
certainty for travellers and tour operators alike. Having previously worked for two major
Croatian tour operators with a considerable practical experience on this subject, in the
following article the author will focus attention on the legal aspects of those involved in travel
industry and packaged travel, be they tour operators, travel agents or travellers themselves.
Keywords: Directive (EU) 2015/2302, Liability, Package holidays, Tour operators.

1. INTRODUCTION

Tourism plays an important role in the economy of not only Croatia, but also the European
Union as a whole, and package travel, package holidays and package tours (‘packages’)
represent a significant proportion of the travel market.

Since the adoption of Directive (EEC) 90/3141, back in 1990, the market has undergone
considerable changes. In addition to traditional distribution channels, the Internet has become
an increasingly important medium through which travel services are now offered and sold. It
should be also noted that nowadays travel services are not only combined in the form of
traditional pre-arranged packages, but are often combined in a customised way. Many of those

combinations of travel services were either in a legal ‘grey zone’ or were just not covered by
Directive (EEC) 90/314.

The new Directive (EU) 2015/23022 adopted in November 2015 repeals Directive (EEC)
90/314 and aims at taking the above mentioned developments into account, all to enhance
transparency, and to increase legal certainty for travellers and tour operators alike.

1
Council Directive 90/314/EEC of 13 June 1990 on package travel, package holidays and package tours.
Official Journal L 158 (23.06.1990).

2

Directive (EU) 2015/2302 of the European Parliament and of the Council of 25 November 2015 on package travel
and linked travel arrangements, amending Regulation (EC) 2006/2004 and Directive 2011/83/EU of the European
Parliament and of the Council and repealing Council Directive 90/314/EEC. Official Journal L 326 (11.12.2015).
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In the following chapters | shall examine how the law is applied to protect the travellers and
how it affect tour operators.

1.1. Package Holidays Defined

Package holidays, traditionally, are holidays the elements of which are packaged together to
form a whole which is sold at an inclusive price. The creator of the package is the tour
operator who makes arrangements for transport companies, hotels etc. to provide the travel,
accommodation, meals and other items which together constitute a particular holiday.

People normally think of package holidays as involving a flight to some sunny destination, a
comfortable hotel by the sea and a few excursions. However, the range of package holidays is
truly astonishing: ski holidays, cruises, bus/coach holidays, sporting and adventure holidays,
pilgrimages etc.

A tour operator normally sets out in a brochure or their website the package holidays which
he is offering for a particular season. As well as containing the basic factual information
regarding each holiday, and items such as the operator's booking conditions, the brochures
and websites normally also contain a selection of photographs and descriptions that potential
traveller's dreams are made of.

It should be noted that tailor made package holidays have also become increasingly popular in
the last years. These are holidays where the tour operator describes the constituent parts but
leaves it to the travellers to ask for constituents to be packaged into a whole which best
satisfies their requirements.

Many of the large travel companies are both tour operators and travel agents but proper
consideration must always be given to the capacity in which such a company acts on a particular
occasion. It should be noted that today there are only a handful of tour operators in Croatia and
most of them sell their holidays through travel agents. Their role is totally different from that of
the tour operator and awareness of this is essential to a proper understanding of the legal
responsibilities of each. It is certainly the tour operator who arranges the various facilities and
services which make up the package holiday, and hence attracts the higher level of responsibility.
In Croatia, travellers most often deal exclusively with travel agents.

2. THE REGULATORY FRAMEWORK AND THE LEGAL BACKGROUND

The first EC Directive on Package Travel, Package Holidays and Package Tours (EEC)
90/314 was adopted on June 13, 1990. It was a result of the EC's general aim to complete the
internal market and harmonise laws, as the EC identified the tourist sector as an essential part
of the internal market.

As there are still disparities in the rules protecting travellers in different EU Member States
and in order to enable travellers and tour operators to benefit fully from the internal market it
was necessary to further approximate the laws of the EU Member States relating to packages
and linked travel arrangements. The new Directive entered into force on December 31, 2015.
Furthermore, the Member States have to transpose it by January 1, 2018 and it will be

applicable from July 1, 20183.

3 Revision of the Package Travel Directive. (2015). Package Travel, Revision of the Package Travel Directive.
Retrieved 15.05.2016 from http://ec.europa.eu/consumers/consumer_rights/travel/package/index_en.htm.
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In Croatia, the ‘packages' are regulatorly covered by the Obligations Act4, namely articles 881
through 908. The Act defines a package as ,,the pre-arranged combination of at least two of
the following components when sold at an inclusive price and when the service covers a
period of more than 24 hours or includes overnight accommodation: transport,

accommodation or other tourist services .

2.1. Tour Operator's Pre-contract and Pre-departure Responsibilities

Obligations Act, article 882 stipulates that no organiser should supply to a traveller any
descriptive matter concerning a package, the price of a package or any other condition
applying to the holiday contract which contains any misleading information.

If a tour operator breaches the above mentioned regulation, it will be liable to compensate the
traveller for any loss which he suffers in consequence. This can include compensation for
disappointment as well as direct financial loss. However, except in respect of disappointment,
there is no need for a holiday maker to demonstrate reliance upon the information. He only
has to show that, as a result of the misleading information, he suffered loss.

In Croatia, it is a common practice for tour operators and travel agents to produce leaflets and
brochures which describe package holidays available. Those materials fully oblige tour
operators and no organiser should make available a brochure to a possible consumer unless it
indicates in a legible, comprehensive and accurate manner the price and adequate information
about the 'package'.

There is no requirement for package holidays to be sold through the medium of a brochure or
a leaflet, but, where one is used, it certainly must contain the information specified in article
882: the holiday price; the destination; the means, characteristics and categories of transport
used; the type of accommodation, its location, category or degree of comfort in accordance
with the local regulatory classification; the meals which are included in the package; the
itinerary; general information about passport and visa requirements which apply for Croatian
citizens and health formalities required for the journey and the stay; either the monetary
amount or the percentage of the price which is to be paid on account and the timetable for
payment of the balance; whether a minimum number of persons is required for the package to
take place and, if so, the deadline for informing the traveller in the event of cancellation.

It has been noted that Croatian tour operators face a number of difficulties in deciding the
extent of the above information. In my view, a common-sense approach should be adopted in
deciding what should be included in particular promotional materials. A newspaper
advertisement, display in a travel agent's window or a 1-2 page leaflet should certainly be
regarded as a promotional material, although some of those cannot include all of the above
information. However, to avoid the risk of dispute, tour operators and travel agents should
aim at including the above listed information or at least statements in all advertising material
that the particular advertisement does not give a full description.

2.1.1 Call Centre / Phone Bookings

Phone bookings have lately become increasingly popular. Frequently, the consumer will when he
makes a telephone booking be in possession of a brochure or promotional material in which most
or possibly all the terms of the contract are set out. Where this is the case, the tour organiser or
travel agent may need to do no more than draw attention to these facts. Where this is not the

4 Obligations Act (2005), Zakon o obveznim odnosima (NN 35/05, 41/08, 125/11, 78/15).
5 . .
Ibid., Article 908.
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case, | consider that the tour organiser or travel agent would discharge his responsibilities
only if he ensures that the customer has been given, so far as is relevant, all of the above
mentioned information together with any special terms and conditions the tour organiser or
travel agent may impose.

It should be noted that Croatian contract law provides that the latest that booking conditions
can be incorporated into a contract is at the time of making the contract. Failure to incorporate
the conditions into the contract will result in them being inapplicable. For example, should
anything go wrong during a holiday, the tour operator will not be entitled to rely on any post-
contract attempt to limit or exclude the liability.

2.2.2 Pre-departure Information

In accordance with Obligations Act, article 886, the tour operator should supply the following
information to the traveller in writing or some other appropriate form in good time before the
holiday is due to start: the times and places of intermediate stops and transport connections
and particulars of the place to be occupied by the traveller (for example cabin on ship, sleeper
compartment on train or class of air travel); the name, address and telephone number of the
tour operator's representative in the locality where the traveller is about to stay, or if there is
no such representative, an agency in that locality on whose assistance a traveller in difficulty
would be able to call, or if there is no such representative or agency, a telephone number or
information which will enable the traveller to contact the tour operator during the stay.

2.2.3 Transfer of Bookings

Acrticle 889 creates a significant right for travellers to transfer their bookings. It is done so by
implying into the Act a term that where the traveller is prevented from proceeding with the
package, he may transfer his booking to a person who satisfies all the conditions applicable to
the package, provided that the he/she gives reasonable notice to the tour operator of his
intention to transfer the contract, ahead the date when departure is due to take place.

The right to transfer a booking applies only where the traveller is prevented from taking his
holiday. Although the article does not clearly stipulate, this will obviously cover sickness or
accidents suffered by him or his close family. It could probably be interpreted as covering
some work-related reasons which make it desirable for him not to go, as well as the insistence
of an employer. A mare change of mind would certainly not suffice.

The transferee must be someone who meets any requirements stipulated for people taking the
relevant holiday.

In accordance with article 889 (2), when a transfer takes place, both the transferor and the
transferee are jointly and severally liable to the tour operator for the holiday price, or the unpaid
balance, and also for any additional costs incurred by the tour operator as a result of the transfer. It
is not clear whether the latter is limited to the operator's administrative costs of arranging the
transfer or whether it also includes cancellation charges imposed by suppliers. Particularly where
air transport is on a scheduled airline, the airline may well impose 100 per cent cancellation
charges and demand the price of replacement ticket. In my view, any additional costs such as
these could be charged by the tour operator, provided that the operator's booking conditions make
it clear that they may arise. For the holiday maker to be able to transfer, reasonable notice must be
given. The tour operator may have to contact a considerable number of suppliers to obtain new
tickets, change names in hotel rooming lists etc. Accordingly, it would be reasonable for an
operator to stipulate that no request for transfer can be made within a certain number of days of
the departure date (e.g. 14). Again, this must be made clear in
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booking conditions. In practice, this right may prove to be rarely exercised by Croatian
holiday makers. Particularly where illness is involved, the holiday maker is unlikely to devote
efforts to transferring the ticket. On the assumption that he has insurance, he is much more
likely to rely on that. This will, of course, enable tour operators to levy cancellation charges
where a consumer cancels without putting forward a transferee, while the traveller recovers
either whole or significant amount of the paid price. Any such charges will also need to be
clearly provided for in the holiday contract.

2.2.4 Surcharges

In contract law there is no objection to a supplier or arranger of future services reserving the
right to increase the price of the services to reflect supervening increases in costs. Historically
this is something which tour operators have occasionally done, though it looks that the no
surcharge guarantees are fashionable at the moment. According to article 900, holiday maker
is under no obligation to accept a surcharge caused by alterations which the tour operator
makes to a holiday should those exceed 10 per cent of the contracted price and it should be
noted that the contracted price cannot be increased within 20 days of departure.

2.2.5 Cancellation or Alteration by the Tour Organiser

Holidays are often booked many months before their departure date. There is always the
possibility of some supervening event, such as the closing of a hotel or a political unrest,
which necessities an alteration to, or possibly even the cancellation of a holiday. There is also
a possibility of such a change even after the holiday has commenced. Where the organiser is
constrained before departure to alter significantly an essential term of the contract, such as the
price, he should notify the consumer as quickly as possible. The consumer must notify the
organiser or the agent as soon as possible of his decision which may be to withdraw from the
contract without penalty or to accept the variation of it which specifies the alterations made
and their impact on the price. Croatian Obligations Act does not impose a limit on the amount
of a surcharge, but if an increase is a significant one, it will enable the consumer to withdraw
from the contract without penalty.
When a consumer withdraws from a holiday contract or where the organiser for any reason
other than the fault of consumer cancels the holiday before the agreed departure date, the
consumer should have the following implied contractual rights:
- to take a substitute package of equivalent or superior quality if the organiser is able to
offer him such a substitute
- to take a substitute package of lower quality if the organiser is able to offer him one
and to recover from the organiser the difference in price between that of the package
purchased and substitute package
- to have repaid to him as soon as possible all the moneys paid by him under the contract.
The consumer would not be entitled to compensation if the holiday is cancelled because the
number of persons who agree to take it is less that the minimum required and the consumer is
informed of the cancellation, in writing, within the period indicated in the description of the
package or if the holiday is cancelled by reasons of unusual and unforeseeable circumstances
beyond the control of the organiser, the consequences of which could not have been avoided
even if all due care had been exercised.
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2.2.5.1 Post-departure Changes

In case where, after departure, a significant proportion of the services contracted for are not
provided, or the organiser becomes aware that he will be unable to procure a significant
proportion of them, according to Obligations Act, article 903, the first is that the organiser
should make suitable alternative arrangements, at no extra cost to the traveller for the
continuation of the package and should, where appropriate, compensate him/her for the
difference between the services to be supplied under the contract and those actually supplied.
The second applies where it is impossible to make suitable alternative arrangements, or they
are rejected by the consumer for good reasons. In such cases the organiser must, where
appropriate, provide the consumer with equivalent transport back to the place of departure or
to another place which the consumer has agreed. In addition, the organiser must, where
appropriate, compensate the consumer. In my opinion, it might well be appropriate for no
compensation to be paid where the problem is caused by a genuine vis major event such as an
earthquake.

2.2. Tour Operator's Post-departure Responsibilities

A feature of the package holiday is that (in most cases) the tour operator does not himself
provide the flights, accommodation, meals, etc. which go to make up the holidays advertised
in his marketing materials. But it is he who makes the arrangements which enable the holiday
to be sold as package, and it is he who enters into contracts with the airlines, hotels etc.
involved in the package. Usually the holiday maker has no contractual link with hotels and so
IS not even in a position to make breach of contract claims against them. Here we come to a
source of interesting questions about the tour operator's contractual responsibilities to his
customers. Are tour agents responsible in damages for every accident suffered by travellers
through the negligence of airlines which he employed, or for every bowl of boiling soup
which hotel waiters accidentally dropped on the laps of his customers? Or are they only liable
if they, according to Obligations Act, article 889, made a good choice, namely a failure to
choose good hotels, airlines etc.?

I would find it wholly unreasonable to saddle a tour operator with an obligation to ensure the
safety of all components of the package over none of which he had any control at all. However,
the aim of the first EC Directive was that the tour operator would be responsible for all the
elements of the package and that primary liability for anything which went wrong would rest with
him. In other words, the tour operator should face strict liability for any of the services, facilities
or goods to be supplied as component parts of the package and would not be able to mount a
defence on the basis that the services, facilities or goods were supplied by others over whom he
had no control. The Obligations Act confirms the previous in article 889.
The tour operator is thus liable to the traveller for any damage caused to him by any failure to
perform the contract or improper performance of it unless the failure or improper performance
is due neither to the fault of the tour operator nor that of another supplier of services because:
- itis attributable to the consumer
- it is attributable to a third party unconnected with the provision of the services
contracted for, and is unforeseeable or unavoidable
- it is due to unusual and unforeseeable circumstances beyond the control of the tour
operator, the consequences of which could not have been avoided even if all due care
had been exercised or an event which neither the tour operator nor the supplier of
services, even if all due care had been exercised, could foresee or forestall.
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2.2.1 The Consumer's Communication Obligation6

The traveller needs to communicate at the earliest opportunity in writing or any other
appropriate form, to the supplier of the services concerned any failure which he perceives at
the place where the services concerned are supplied. The same needs to be communicated to
the tour operator within 8 days of finishing the journey.

3. DAMAGES

The holiday may be disrupted by events beyond the control of tour operator: flights may be
delayed by bad weather or industrial action by airport staff, or independent hoteliers may have
overbooked their hotels. To what extent should the operator be held responsible for the

holiday-makers’ loss of enjoyment when such things happen‘?7
This chapter assumes liability and examines the extent to which holiday makers will be able
to recover damages.

The Croatian regulator defines the meaning of damages8 as that sum of money which will put
the party who has been injured, or who has suffered, in the same position as he would have
been if he had not sustained the wrong for which he is now getting the compensation. For
damages to be recoverable for breach of contract, there must be a causal connection between
the defendant's breach of contract and the plaintiff's loss, and the particular loss must be
within the contemplation of the parties. The first question to be considered is whether or not
the defendant's breach caused the plaintiff's loss, in respect of which two alternative situations
must be borne in mind: 9

- the defendant's breach™ directly caused the plaintiff's loss

- the defendant's breach indirectly caused the plaintiff's loss, i.e. a new intervening

event occurs pursuant to the defendant's breach and causes the plaintiff's loss.

3.1 Claims

A holiday maker who is dissatisfied with any aspect of his holiday and who fails to obtain
satisfaction from the tour operator concerned, must decide whether to pursue matters further
and, if so, how.

As previously argued, the holiday maker's contract for a package holiday is with the tour
operator who arranges it and, prima facie, any liability for defects in the holiday will attach to
the tour operator. Thus, a dissatisfied holiday maker should address his complaints to the tour
operator, either directly or through the travel agent with whom the booking was made. Also, a
traveller may have a claim against a travel agent if the agent misrepresented the facilities
available, failed to process the booking satisfactorily or gave unsatisfactory advice.

Should the travel agent not inform the traveller of the actual tour operator, the dissatisfied
traveller could start the proceeding against the travel agent, which shall be considered as the
tour organiser in this particular instance.

In Croatia, generally speaking, holiday claims in respect of which court proceedings are
issued are brought in the county courts.

S Ibid., Article 898.

Keenan, D., Riches S. (2005). Business Law, Harlow: Pearson Longman, p. 444.
Obligations Act (2005), Zakon o obveznim odnosima (NN 35/05, 41/08, 125/11, 78/15), Article 1085.

E.g. false and misleading statements. Tour operators and travel agents are often accused by customers of
making false or misleading statements, e.g. regarding the facilities available on a package holiday.
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4. FINANCIAL PROTECTION10 FOR HOLIDAY MAKERS

It is a feature of package holiday contracts that the customer pays money to the tour operator long
before the holiday begins. Usually he/she pays a deposit at the time when he books his holiday
and then pays the balance of his holiday price before the departure. If he books shortly within
departure, the traveller will normally be required to pay the full price when he makes the booking.
This pattern of payment gives rise to special problems in cases where a tour operator ceases
trading. Before he does so, he will, in the normal course of events, have received large sums of
money paid by customers whose holidays have not commenced. He may have used some of this
money to make advance payments to airlines and hotels, or to pay his other trade creditors. In any
event, if the tour operator is insolvent, there is little chance of customers whose holidays have not
commenced receiving a full refund in the course of its liquidation. There is also the problem of
holiday makers who are stranded abroad at the time of cessation of trading. In some cases,
especially where the operator has paid the relevant hotels and airlines in advance, the holiday may
continue as planned. Hitherto, protection and assistance for holiday makers in the event of the
insolvency of their tour operator needs to be provided by requiring tour operators to make
arrangements to protect and assist their customers in the event of tour operator's insolvency. In
accordance with Obligations Act, article 893, these arrangements must take form of bonding,
insurance or bank guarantee. In theory the Act ensures that purchasers of package holidays will
receive a full refund if their tour operator goes bust before the start of their holiday and will be
repatriated if it does so during their holiday. However, this will depend upon tour operators
making the required arrangements and doing so by reference to correct projections of their
turnover. In Croatia, in this circumstances we rely only on honesty and reliability of all tour
operators and the ability of relevant officers to make sufficient checks and ensure that tour
operators maintain the required level of protection.

5. REVISION OF THE PACKAGE TRAVEL DIRECTIVE

As previously mentioned, on November 25, 2015 the new Directive on Package Travel (EU)
2015/2302 was adopted, bringing the EU legislation up to date with the developments in the travel
market, which has changed dramatically since the original adoption of the old Package Travel
Directive. The new Directive entered into force on December 31, 20 days after its publication.
Furthermore, Croatia and the other EU Member States have to transpose it by January 1, 2018 and
it will be applicable from July 1, 2018. As increased use of the Internet to research and book
travel means it is now more common for travellers to book their flights, hotels etc. separately,
rather than as a package, the new rules will extend protection of the 1990 Package Travel
Directive to cover not only traditional package holidays, but also give clear protection to travellers
who book other forms of combined travel, e.g. a self-chosen combination on a website of a flight
plus hotel or car rental. There will always be protection where travel services are advertised as a
package or where they are offered at a total or inclusive price. Based on the above, it must be
noted that the new Directive broadens the concept of

‘package’ and now will apply to three different sorts of travel combinations:

- pre-arranged packages - ready-made holidays from a tour operator made up of at least

two elements: transport, accommodation or other services, e.g. car rental;

- customised packages - selection of components by the traveller and bought from a single
business online or offline;

E.g. the arrangements for security for money paid over and for the repatriation of the consumer in the event
of insolvency.
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- linked travel arrangements - if the consumer, after having booked one travel service on
one website, is invited to book another service through a targeted link or similar, the new
rules offer some protection— provided that the second booking is made within 24 hours.

As well as travellers, the new Directive will affect all travel organisers and retailers of travel
Services.

5.1. Benefits for Consumers

The new Directive reinforces the following rights:

- New information requirements for travellers: traders must include understandable
information on the package and the protection travellers benefit from under package
holiday rules.

- More predictable prices: establishment of an 8% cap for possible price increases by the
trader, beyond which the traveller has the right to cancel their holiday free of charge.

- Stronger cancellation rights: free cancellation before departure in case of natural
disasters, war, or other serious situations at the destination. Package travellers will also be
able to cancel their holiday for any reason by paying a reasonable cancellation fee (in
addition to the right to transfer the package to another traveller).

- Clear identification of the liable party: the organiser of the package in all EU Member
States has to deal with the problem if something goes wrong. In addition Member States
may decide that also the retailer (travel agent) is fully liable.

- Clear liability for booking errors: traders will be made explicitly liable for booking errors
in relation to packages and linked travel arrangements.

- Clarification on essential consumer rights: the organiser is required to assist travellers in
difficulty, for example where health assistance is needed.

- Guarantees of money-back and repatriation: if the package organiser goes bankrupt; these
guarantees will under certain conditions be extended to linked travel arrangements.

5.2. Benefits for Businesses

The new Directive will certainly reduce the administrative burden on businesses and bring

down compliance costs for traders. The main advantages for market operators consist in:

- A level playing field: the same rules will apply for businesses across the EU selling
competing travel products. The new harmonized approach will result in easier cross-
border transactions and increase legal certainty.

- Mutual recognition of insolvency protection: insolvency schemes will be recognised
across the EU. To that effect, a structured cooperation mechanism between the Member
States will be put in place.

6. CONCLUSION

As argued above, several legal issues arise when considering travel agents’ business. Some of
them certainly limit the potential of tour operators, extending their liability further ensuring that
travellers in Croatia and the EU enjoy a significant level of legislative protection. However, some
of the old rules need to be brought into the digital age, a change is essential, and it is certain, that
the new Travel Package Directive will meet the needs of the consumers and the businesses, in
Croatia, and the EU as a whole. With the new rules, consumers shall certainly enjoy even more
protection and greater rights. On the other hand, one of the most important
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benefits of the new Directive will be the boost to the economy due to clearer and harmonised
regulation which will allow businesses to expand. A lot has been done in the field of
passenger rights, however, there is more to be done in the future.
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ABSTRACT

Fair and equitable treatment (FET) standard is a common part of contemporary bilateral
investment treaties, as well as other international investment agreements. Indeed, in the last
two decades the practice of investment treaty arbitration has revealed FET standard as the
most important standard for foreign investors' international legal protection. This paper
analyzes the relationship of this in principle treaty standard with general international law.
Investment treaties generally do not provide a definition of FET standard and they are not
uniform with regard its association with general international law. This has placed a lot of
burden on investment arbitration tribunals who interpret this standard by taking into account
the text and context of particular investment treaty.

The paper gives an overview of relevant literature and practice of investment arbitration
tribunals in considering two main questions. Firstly, the author considers whether the FET
standard as such represents the existing general customary international law in the form of
the long time acknowledged minimum standard of treatment of aliens. Secondly, the author
considers whether the very large number of contemporary investment treaties, accompanied
by the constantly growing arbitration practice with regard to FET standard has some sort of
a rebound effect on general customary international law. The main conclusion of the paper is
that the mutual influence of relevant customary and treaty law, as well as FET standard's
more objective and clearer nature than the minimum standard says a lot about the potency of
this standard to confirm its place in general international law.

Keywords: fair and equitable treatment standard, general (customary) international law,
investment treaties, minimum standard of treatment of aliens.

1. INTRODUCTION

In the last two decades the growing practice of investment treaty arbitration has revealed the so-
called "fair and equitable treatment™ (hereinafter: FET) standard as the most important investment
treaty standard for foreign investors' international legal protection. This standard which is
commonly found in today around 3.000 bilateral investment treaties (hereinafter: BITs) (See
UNCTAD World Investment Report 2015, 2015, p. 106) is the most recognizable one by foreign
investors, mainly transnational (multinational) corporations, as in most cases they base their
claims on it and the largest number of successful claims is won on the basis of its violations
(Dolzer, Schreuer, 2012, p. 130). The investment treaties however do not generally provide for
definition or the elaboration of the content of the FET standard. Consequently, one of the main
problems in clarifying this standard by arbitral tribunals is determining whether it is based on the
relevant rules of general international law or whether it represents a separate treaty standard with
its own meaning and scope. The purpose of this article is thus to analyze the relationship of this in
principle treaty standard with general international law.

In the first part of the paper (Section 2) it is given an overview of the FET standard as it is found
in BITs as well as in other international instruments. This overview will include the question of
the nature of the FET standard as a legal standard and the question of its definition and content
provided mostly by various arbitral tribunals. In the second part (Section 3) it will be questioned
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whether the FET standard, as in principle a treaty standard, as a matter of fact represents the
existing general international law. In this context a special emphasis will be placed on the
long time acknowledged minimum standard of treatment of aliens as part of general
customary international law. The third part of the paper (Section 4) will investigate
connections between FET standard and general international law the other way around. The
main question in this regard is whether the very large number of investment treaties
accompanied by the constantly growing arbitration practice with regard to FET standard has
some sort of a rebound effect on general customary international law. In the end, the author
shall offer some conclusions (Section 5).

2. FET STANDARD AS PROVIDED BY INVESTMENT TREATIES

As it is already mentioned, the FET standard is a common component of contemporary BITs
as well as other international investment agreements (I1As; such as NAFTA from 1992 (Art.
1105(1)) and the Energy Charter Treaty from 1994 (Art. 10(1))). The standard can be traced
back even to earlier "treaties on friendship, commerce and navigation" in whose conclusion
especially prominent were the United States of America (Dolzer, Schreuer, 2012, p. 130).
Apart from the investment treaties it can be found in texts of some other international
instruments, among other the Convention Establishing the MIGA from 1985 (Art. 12(d)) and
the World Bank Guidelines on the Treatment of Foreign Direct Investment from 1992
(Section 111, para. 2.). Despite the appearance of the FET standard in earlier international
documents it was not until around the year 2000 when arbitral tribunals started to define it
more precisely and to elaborate on its content (Dolzer, Schreuer, 2012, p. 130).

It is firstly important to emphasize that regardless the terminological similarity the fair and
equitable standard needs to be differentiated from situations when international judicial or
arbitral bodies are authorized to solve the dispute between parties ex aequo et bono (See e.g.
Art. 38(2) of the Statute of the International Court of Justice from 1945 and Art 42(3) of the
ICSID Convention from 1965; See more on this: Andrassy, Bakoti¢, Sersi¢, Vukas, 2010, p. 32-
34). Unlike making a judicial or arbitral decision ex aequo et bono, the FET standard is not an
extra-legal concept (Cf. Angelet, 2012, p. 1094; Dolzer, Schreuer, 2012, p. 134). In Mondev v.
United States Award from 2002 the Arbitral Tribunal has emphasized that in the application of the
FET standard on the particular case, "[i]t may not simply adopt its own idiosyncratic standard of
what is “fair” or “equitable”, without reference to established sources of law" (para.

119). FET standard is thus a legal standard. The concept of legal standard is well known in
general theory of law. Viskovi¢ for example defines legal standards as very abstract terms
which express a broad array of forms of some types of behaviour which the law-makers
cannot or consider inopportune to elaborate precisely. Therefore they leave to the addressees
of this norms to give them concrete meanings themselves according to the particularities of
the case in question, such meanings which in particular situation an average reasonable
person would give to those norms (Viskovi¢, 2006, p. 251).

The fact that investment treaties generally do not provide a definition of FET standard has placed
a lot of burden on arbitral tribunals to interpret and clarify its meaning. Sometimes the arbitral
tribunals lean towards providing an abstract definition of the FET standard. The Arbitral Tribunal
in Genin v. Estonia Award from 2001 has for example concluded that acts in violation of the FET
standard “would include acts showing a wilful neglect of duty, an insufficiency of action falling
far below international standards, or even subjective bad faith" (para. 367.). Due to their
abstractness, this and other definitions (See e.g. Tecmed S.A. v. Mexico, 2003, para. 154) do not
help much in fully uderstanding the FET standard. The other arbitral tribunals have adopted a
different approach. They tend to recognize some typical situations in which this
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standard is violated. This situations include, for example: situations of coercion and harassment of
foreign investors by host state organs (See e.g. Pope & Talbot v. Canada, 2001, para. 181;
Tecmed S.A. v. Mexico, 2003, para. 163; Desert Line Projects v. Yemen, 2008, para. 179),
situations of denial of justice (See e.g. Loewen v. United States, 2003, paras. 132, 137,
Tecmed S.A. v. Mexico, 2003, para. 162), situations of host state actions conducted in bad faith
towards foreign investors (See e.g. Saluka Investements BV v. Czech Republic, 2006, para.
307; Chemtura Corp. v. Canada, 2010, para. 145), situations of host state failure to comply
with contractual obligations by using their sovereign authority (See e.g. Bayindir v. Pakistan,
2009, paras. 180, 377; Duke Energy v. Ecuador, 2008, para. 345) and situations of misleading
the foreign investors' legitimate expectations by changing the relevant regulations (See e.g.
Occidental Co. v. Ecuador, 2004, paras. 183-186; Eureko B.V. v. Poland, 2005, paras. 231-
234).
Dolzer and Schreuer offer an interesting parallel between the FET standard in international
investment law and a general clause of good faith provided by civil codes in Continental
European countries. According to these authors, the purpose of the FET standard would be to
serve as a kind of a comprehensive principle which fills the gaps not covered by other more
specified investment treaty standards and which also gives contribution to their better
understanding (Dolzer, Schreuer, 2012, p. 132). However, no matter the some degree of
interaction and overlaps with other investment treaty standards (Dolzer, Schreuer, 2012, p.
133), the prevalent view seems to be that the FET standard is an autonomous standard and not
merely the sum of all other investment treaty standards (See e.g. Azurix Corp. v. Argentina,
2006, para. 408; EI Paso Energy v. Argentina, 2011, paras. 228-231; CME Czech Republic v.
Czech Republic, 2001, para. 611).
For the purpose of this paper it is very important to emphasize that the FET standard
denominated as such originated from (mainly bilateral) treaties and not from general
international law (Cf. Angelet, 2012, p. 1095). Arbitral tribunals are primarily concerned with
claims of violations of this standard as it is found in particular investment treaty concluded
between the host state and the home state of the investor which brought the claim. As the
provisions which provide for FET standard in investment treaties are formulated in different
variations this has significant consequences for the interpretation of the FET standard in
general (Cf. Dolzer, Schreuer, 2012, p. 132). Naturally, the provisions of every particular
treaty must be interpreted according to the general rules of international law on the
intepretation of treaties, as envisaged in articles 31-33 of the Vienna Convention on the Law
of Treaties from 1969. According to the general rule of interpretation "[a] treaty shall be
interpreted in good faith in accordance with the ordinary meaning to be given to the terms of
the treaty in their context and in the light of its object and purpose” (Art. 31(1)). In this paper
it is especially worth noting the provision of the Art. 31(3(c)) of the Vienna Convention on
the Law of Treaties according to which when interpreting the text of a treaty:

“There shall be taken into account, together with the

context: [...]

(c) Any relevant rules of international law applicable in the relations between the

parties.”
The phrase "any relevant rules of international law applicable in the relations between the
parties” naturally includes any relevant rules of general international law. Bearing this in
mind, in the next sections it will be examined the relations of the FET standard with the
relevant rules of general international law.
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3. FET STANDARD AS A REFLECTION OF GENERAL INTERNATIONAL LAW?

It has been said that when interpreting the treaty provision one must take into account any
relevant rules of general international law which are applicable between the parties. According to
this, when interpreting the investment treaty provisions providing for FET standard it is necessary
to determine which are the relevant rules of general international law in this regard. These are the
rules covered by the so-called “minimum standard of treatment of aliens” (See

Dickerson, 2012, p. 235). The minimum standard of treatment was formed in contradlstlnctlon

to the so-called “Calvo doctrine” of Latin American states of the second part of the 19
century, according to which the aliens have the same level and means of protection as the

nationals of some country. During the first half of the 20 th century it has prevailed the concept
according to which there exists a standard established by (customary) international law
according to which aliens have to be treated no matter the possible lower standards which are
enjoyed by the nationals of the state in question. The precise content of the minimum standard
is however unclear. It is in this regard frequently quoted the passage of the Decision of
Mexico/U.S.A. General Claims Commission from 1926 in the Neer case which demands a
very high threshold for demonstrating the violation of the minimum standard:
“the treatment of an alien, in order to constitute an international delinquency, should
amount to an outrage, to bad faith, to wilful neglect of duty, or to an insufficiency of
governmental action so far short of international standards that every reasonable and
impartial man would readily recognize its insufficiency.” (p. 61-62)
According to Dickerson, the minimum standard included in the first place the right to be free from
denial of justice, the right to protection of life and against bodily harm but also the right to
recognition of juridical personality and various procedural rights which are enjoyed by natural and
legal persons alike. Because of the significant evolution of international human rights law that, at
least for natural persons, covered most of this rights for aliens and nationals alike, the main area of
application of the minimum standard today are property rights (Dickerson, 2012, p. 237). There
are various deliberations about the relationship of the FET standard and general international law
in the literature. Some authors consider the FET standard a reflection of general international law,
while others do not. According to Surya P. Subedi for example the FET standard “is deeply rooted
in customary international law” (Subedi, 2008, p.
63). Orakhelashvili on the other hand does not consider it a part of general international law
saying that there is no sufficient “evidence pointing to the customary status of this notion” and
that “its inherent indeterminacy [...] makes it impossible to infer its acceptance as part of general
international law” (Orakhelashvili, 2008, p. 105). In the heart of this debate is actually the
question whether the FET standard is capable of providing a higher, more protective standard of
protection to foreign investors than the traditional notion of minimum standard of treatment (See
Sornarajah, 2010, p. 349, Subedi, 2008, p. 65). There is also the third group of authors which
consider this contradistinction between investment treaties' FET standard and traditional notion of
minimum standard of treatment flawed because of failing to take into account the evolving nature
of customary international law (See Douglas, 2009, p. 88; Orrego Vicufia, 2012, p. 197). This
question will be expounded in more detail in the Section 4. It has already been said that provisions
containing FET standard are not uniformly formulated in various investment treaties. Investment
treaties are not uniform neither with regard to relation of FET standard with general international
law. Some investment treaties thus provide for FET standard without references to general
international law whatsoever while others provide such references. For example, the German
Model BIT from 2008 in Art. 2(2) provides that "[e]ach Contracting State shall in its territory in
every case accord investments by investors of the other Contracting State fair and equitable
treatment as well as full protection under this Treaty"
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(emphasis added) not containing any reference to general international law. On the other hand, the
French Model BIT from 2006 for example in Art. 3(1) provides that "[e]ither Contracting Party
shall extend fair and equitable treatment in accordance with the principles of International Law"
(emphasis added). The special kind of the latter type of investment treaties are those which define
FET standard as integral element of the minimum standard of treatment of aliens as provided by
general customary international law. The best known example of these investment treaties is the
North American Free Trade Agreement (NAFTA) from 1992. In the Art. 1105 of this treaty which
is titled "Minimum Standard of Treatment™ in para. 1 it is provided that "[e]ach Party shall accord
to investments of investors of another Party treatment in accordance with international law,
including fair and equitable treatment and full protection and security” (emphasis added). Three
State Parties of NAFTA (Canada, Mexico and United States of America) have subsequently
agreed on the intepretation of the aforementioned provision stating that "Article 1105(1)
prescribes the customary international law minimum standard of treatment of aliens as the
minimum standard of treatment to be afforded to investments of investors of another Party"
(emphasis added) and that "[t]he concepts of "fair and equitable treatment” and "full protection
and security" do not require treatment in addition to or beyond that which is required by the
customary international law minimum standard of treatment of aliens” (emphasis added; NAFTA
Notes of Certain Chapter 11 Provisions”, 2001). Therefore, in the context of NAFTA, FET
standard does not give higher level of protection to foreign investors than that which they already
enjoy according to the relevant rules of general international law. According to this interpretation
the FET standard thus merely represents the existing general international law. This interpretation
of FET standard has since 2001 been generally accepted by the NAFTA arbitral tribunals (See e.g.
Mondev v. United States, 2002, para. 100, Loewen v. United States, 2003, paras. 124-128 and
Thunderbird v. Mexico, 2006, paras. 192-193), but also seems to have made a significant impact
even on a broader practice of NAFTA State Parties beyond that legal regime (See Art. 5 of the
2012 US Model BIT and Art. 5 of the 2004 Canada Model BIT). In any case, the NAFTA legal
regime is specific because of the explicit connections of FET standard and general international
law in the same treaty provision (and its subsequent official interpretation). One needs to be very
careful while trying to bring deliberations regarding the FET standard in NAFTA regime to a
broader debate on FET standard and general international law (for the useful comparison between
"the two lines of jurisprudence” of NAFTA and "non-NAFTA" tribunals regarding FET standard
see Dolzer, von Walter, 2007, p. 99). Therefore it is important to see how the arbitral tribunals
which had to rule on treaty provisions with no explicit references to general international law
declared on this matter. Naturally, every investment treaty arbitral tribunal has to interpret FET
standard by taking into account the text and the context of the particular investment treaty in
which this standard is found. The findings of arbitral tribunals in this regard are far from uniform.
Some tribunals have concluded that FET standard goes beyond the minimum standard of
treatment of aliens (See e.g. Tecmed S.A. v. Mexico, 2003, paras. 155-156; Bayindir v. Pakistan,
2009, para. 164), while others considered that their content is the same (See e.g. Occidental Co. v.
Ecuador, 2004, paras. 188-190; CMS v. Argentina, 2005, paras. 282-284). Other arbitral tribunals
have, on the other hand, called into question this whole debate. According to them, because of the
rather vague character of both the minimum standard of treatment and the FET standard their
distinction is of no great relevance when applying them to the facts of a particular case (See e.g.
Saluka Investements BV v. Czech Republic, 2006, para. 291; El Paso Energy v. Argentina, 2011,
para. 335). So it seems there is no consensus in sight about the question whether the FET standard
merely represents the traditional minimum standard of treatment of general international law or it
provides the higher (treaty) standard of protection of foreign investors.
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But, it is very likely that the resolution of this controversy lies not in the question of impact of
traditional general customary international law on the contemporary treaty law but instead in
the reversed impact of investment treaty law on general international law. This argument will
be shown in the next section.

4. THE REBOUND EFFECT OF FET STANDARD ON GENERAL INTERNATIONAL
LAW
In the previous section it has been considered the question of connections between the FET
standard and the relevant rules of general customary international law, primarily the question
of influence of customary law on creating and designing of the FET standard. In this section
the connections between FET standard and customary law shall be analyzed the other way
around. Namely, it will be explored whether the very large number of contemporary (mostly
bilateral) investment treaties, accompanied by the constantly growing arbitration practice with
regard to FET standard has some sort of a rebound effect on (re)shaping or changing of the
relevant rules of general customary international law.
As it was already stated in the previous section, there are authors who in discussing the FET
standard emphasize the evolving nature of the customary international law. Douglas for example
pointed to "the sterility of the debate as to whether the fair and equitable standard of treatment is
the same as the minimum standard of treatment for aliens in general international law" as
customary international law is not “in a petrified state as existed in 1926 when Neer v Mexico was
decided” (footnote omitted; Douglas, 2009, p. 86, 88). Similar argument is put by Orrego Vicuiia.
According to him, since the minimum standard is today broader “there is no need to explore
further the question of fair and equitable treatment as an autonomous standard under international
law, as had become occasionally when the restrictive view of the customary rule standard
appeared to prevail” (Orrego Vicufia, 2012, p. 197). Schwebel sees this evolution of rules of
general international law concerning foreign investment as a direct result of enormous and
growing number of in their content very similar investment treaties (Schwebel, 2004, pp. 27 et
seq.). This kind of reasoning has also been adopted by some arbitral tribunals.
The Arbitral Tribunal in Chemtura Corp. v. Canada has grappled with the question of
defining the FET standard as envisaged in the Art. 1105 of NAFTA which, as it was already
stated, is explicitly restricted to the relevant rules of general international law. In the Award
from 2010 this Arbitral Tribunal has stated:
"the Tribunal notes that it is not disputed that the scope of Article 1105 of
NAFTA must be determined by reference to customary international law. Such
determination cannot overlook the evolution of customary international law, nor
the impact of BITs on this evolution. [..]J[I]n determining the standard of
treatment set by Article 1105 of NAFTA, the Tribunal has taken into account the
evolution of international customary law as a result inter alia of the conclusion of
numerous BITs providing for fair and equitable treatment.” (para. 121, 136)
So, according to this Tribunal the relevant rules of general customary international law
regarding the treatment of the alien in general and foreign investor in particular do not
necesserily stand still in time but are capable of evolution along with the change of economic,
social, political and other circumstances. Additionally, the Tribunal has taken for granted that
inter alia "the conclusion of numerous BITs providing for fair and equitable treatment" has
already had some impact on customary international law.
Even more progressive view on this question enunciated the Arbitral Tribunal in Merrill &
Ring Forestry v. Canada in the Award from the same year. This Arbitral Tribunal has stated
the following:
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"A requirement that aliens be treated fairly and equitably in relation to business,
trade and investment is the outcome of this changing reality and as such it has
become sufficiently part of widespread and consistent practice so as to
demonstrate that it is reflected today in customary international law as opinio
juris. In the end, the name assigned to the standard does not really matter. What
matters is that the standard protects against all such acts or behavior that might
infringe a sense of fairness, equity and reasonableness.” (para. 210)
This Arbitral Tribunal has basically said that the FET standard as it is widely accepted in
investment treaties has today become part of general customary international law. It goes on
to explain that the name we assign to it (FET standard or minimum standard of treatment)
does not have much relevance. Foreign investors are protected from every act "that might
infringe a sense of fairness, equity and reasonableness” and this has to be determined
according to the facts of every particular case. This last argument actually points to the more
objective and clearer nature of the FET standard in comparison to the minimum standard of
treatment. As F.A. Mann exposed in a slightly different context way back in 1981:
"A tribunal would not be concerned with a minimum, maximum or average
standard. It will have to decide whether in all circumstances the conduct in issue is
fair and equitable or unfair and unequitable.” (referenced by Dolzer, Schreuer,
2012, p. 135).
This argument could be critical in the following development regarding the question of the
confirmation of the place of the FET standard in general international law.

5. CONCLUSION

The problem of determining the relationship of the FET standard envisaged by investment
treaties and the minimum standard of treatment of general international law is a direct
consequence of the ambiguity of both notions. This ambiguity has proven to be a great burden
for investment treaty arbitral tribunals. 1t seems however that the discourse about the question
whether the FET standard represents the traditional notion of minimum standard of treatment
of aliens or more protective separate treaty standard is being gradually replaced by the
discourse about the question of a reversed impact of investment treaties' FET standard on
general international law. Be that as it may, the mutual influence of relevant customary and
treaty law, as well as FET standard's more objective and clearer nature says a lot about the
potency of this standard to confirm its place in general international law.
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ABSTRACT
It is generally well known that party autonomy represents a cornerstone in cross-border
commercial transactions. Up to now it has become ,,the unquestioned primary tool to determine
the applicable law in contracts*. It runs counter most of legal theories in private international
law and as such does not fit well within traditional methods of private international law, which
consider the question of the applicable law in terms of a conflict between the states. Some even
consider it a new paradigm of private international law, a ,,parallel word of private transnational
ordering “, since in private international law realm due to party autonomy it is the state law that
is subordinate to the contract. In order to strike the balance between the party autonomy and state
regulatory interests there are also some limitations to party autonomy, one of them being
overriding mandatory rules. Overriding mandatory rules are dealt with in Art. 9 of the Rome |
Regulation and with respect to earlier Art. 7 of the Rome Convention entail a number of
modifications, some of which are either unclear or disputed.
The CJEU case law on this matter is scarce and not entirely clear but it still offers an important
guidance on how to interpret and apply those rules. The aim of this article is to clarify the
concept of overriding mandatory rules in European context as well as in the CJEU case law.
Keywords: CJEU case law, overriding mandatory rules, party autonomy.

1. INTRODUCTION

Traditional private international law methods evolve around the idea that conflicts of laws are
battles between the states. It is explained as the consequence of the attempt to transfer the
concepts from international law to conflict of laws (Lehmann, 2008, p. 400). Though it might not
be the most appropriate approach to international disputes between private parties it has resulted
in number of methods with one common denominator — bypassing the importance of the
individual (Lehmann, 2008, p. 403-413; Sajko, 2009, pp. 359-376). To the central question of
conflicts theory — how to determine the applicable law — all of these methods (traditional and
some newer ones) answered in similar way, by giving the priority to the state and its interests.
Party autonomy appeared relatively late. It developed throughout 20th century (Muir Watt, 2010,
p. 256), after beeing strongly opposed by Joseph H. Beale, the author of the First Restatement of
Conflict of Laws (Lehmann, 2008, p. 390). However, due to Dumoulin,

Mancini, Anzilotti and Bagge it gradually raised to a general principle (Klasicek, 2006, pp. 690-
691; Nygh, 1999, p. 3; Sajko, 2009, pp. 146-147). Up to now party autonomy has become ,,the
unquestioned primary tool to determine the applicable law in contracts (Michaels, 2013, p. 2).
Today, it represents a cornerstone in cross-border commercial transactions even though its
theoretical justification remains dubious. It runs counter most of legal theories in private
international law and as such does not fit well within traditional methods of private international
law, which consider the question of the applicable law in terms of a conflict between the states.
Thus, some even consider it a new paradigm of private international law, a ,parallel word of
private transnational ordering™ (Muir Watt, 2010, pp. 253-254), since in private international law
realm due to party autonomy it is the state law that is subordinate to the contract.
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In order to strike the balance between the party autonomy and state regulatory interests there are
also some limitations to party autonomy, one of them being overriding mandatory rules.
Interestingly enough, their development can be traced back to von Savigny, otherwise known as
proponent of multilateral approach, who also allowed for the so-called ,strictly positive
mandatory rules®, which could never be displaced by foreign law as they carried forward vital
policies of the State (Wojewoda, 2000, p. 185). Due to growing liberalization of human relations,
those rules went unoticed until 1940's and the elaboration of Sonderstatut doctrine by Wengler
and Zweigert (Mann, 1978; referenced by Wojewoda, 2000, p. 186). With the famous Dutch
Alnati case, in 1966, a new stage in the evolution of choice of law in Europe has begun. An
essential feature of overriding mandatory rules is that they can be applied regardles of a choice of
law made by the parties or even the objectively applicable law. The difficulty with regard to
identification of these rules lies in the fact that they hardly ever contain the expressly stated
intention of their creator as to their international relevance, so it must be inferred from the
surrounding circumstances (Kunda, 2007, p. 220). Thus, categorisation of a certain rule as
»overriding* will always depend upon the views of whatever court decides the case (Buxbaum,
2008, p. 22). Courts do not treat this issue in a uniform manner. It is however possible to define
certain limits to respect, and guidelines to follow, by the court (Pauknerova, 2010, p. 34).

Another problem is that many of these rules are part of public law. For a long time foreign public
rules were not applicable in private international law relations (Wojewoda, 2000, p. 195) but the
,»public law taboo* as ,,the most limiting view* is gradually being defeated (Baumbax,

2007, p. 25; Muir Watt, 2003, p. 2). There are three different laws whose mandatory rules may be
imposed onto the contract: rules of lex fori, rules of lex contractus and the rules of a third country
with a connection to the contract. While the application of mandatory rules of the law of the
forum is generally accepted, there are some controversies about the other two types of rules.
However, the most contentious seem to be the application of the rules of a third country (Chong,
2006, p. 27). For some authors these restrictions affect legal certainty, a very relevant aim of
choice of law (Symeonides, 2010, pp. 513,536; von Wilmovski, 1998, p. 4) because the parties
cannot be sure that the law they have choosen will be applied (Schwarze, 2015, p. 89).

Final determination of applicable law becomes complex due to ,,heterogenity, unpredictability
and the general difficulty in their application* (Sdnchez Lorenzo, 2010, p. 76).

In this article, which is primarily focused on the Rome | Regulation, the Author will briefly
present the framework of party autonomy under the Regulation (Part 2), as a starting point of
this analysis. Than the Author will examine the concept of domestic (internally) mandatory
rules and its distinction from overriding (internationally) mandatory rules (Part 3). Part 4 will
examine the evolving practice of The Court of Justice of the European Union and its
implications. Finally, in Part 5 the Author will atempt to outline her views with regard to the
further development of the concept.

2. PARTY AUTONOMY AND ROME |

Party autonomy has been and will remain the fundamental principle in European private
international law in matters of contractual obligations (Heiss, 2009, p.1), since it is regarded as
essential for the proper functioning of the internal market (von Wilmowsky, 1998). Within the
internal market, it is the Rome | Regulation that establishes a uniform regime of conflict-of-laws
rules applicable to contractual obligations. Regulation maintains party autonomy as a general
principle. Consequently, parties to a contractual relationship linked to more than one legal system
are free to determine the law applicable to their contract by an agreement (Art. 3(1)). At first sight
without any restrictions. Their choice even substitutes mandatory rules of the objectively
applicable law by the rules of chosen system. They may refer to any law, as long as it is ,,the law*
in technical sense. Application of non-state body of law as a conflictual choice

44



16th International Scientific Conference on Economic and Social Development
— The Legal Challenges of Modern World — Split, 1-2 September 2016

was rejected but, according to Recital 13, remains possible within the limits of mandatory
provisions of the state-law applicable to the contract. Parties may choose any law even if it
has no objective connection to the contract (Garcimartin Alférez, 2008, p. 66).

Normally, choice is agreed upon expressly but there is also a posibility of a tacit choice (where it
can be ,,clearly demonstrated by the terms of the contract or the circumstances of the case®).

Most often, the chosen law will be applicable to the entire contract but there is also a
possibility of dépecage. It is not so frequently used since it might produce unwanted outcome
in case these choices turn to be mutualy exclusive or inconsistent (Wojewoda, 2000, p. 206).
Still it is imaginable that a very complex contract (e.g. international construction contract)
might be better served by splitting choice-of-law to certain parts of contract (Carducci, 2013).
Most usually, choice-of-law is stipulated in original contract but partes may at any time agree
to submit the contract to a different law. Any subsequent change does not affect formal
validity of the contract nor can adversly affect the rights of third parties (Art. 3(2)).

Party autonomy provided in paras. 1-2 of Art. 3 is not absolute and can be displaced in certain
circumstances, as will be shown infra.

3. MANDATORY RULES AND ROME |

Rome | Regulation differentiates between internally mandatory rules (,,rules which cannot be
derogated from by agreement™) and internationally mandatory rules (,,overriding mandatory
rules®) but within the former category Art. 3(3) refers to provisions which are mandatory
within the framework of a certain country while Art. 3(4) refers to the EU legal order. They
apply a priori and restrict the application of a chosen law.

The role of Art. 3(3) is to secure the application of mandatory rules of a Member State when
,,all relevant elements* (other than choice of law) point to that Member State. Thus, in such cases
application of a chosen law will be restricted by the internally mandatory rules of that state. The
Regulation does not clarify what ,,all relevant elements* means but it can be inferred from Rec. 15
that choice of court is also excluded. So, irrespective of the ,,tandem* (choice of law accompanied
by the choice of court)(Berends, 2014, p. 77), if ,,all relevant elements* point to one Member State
application of a chosen law will be restricted by the internally mandatory rules of that state
(Harris, 2009, p. 336). This exception is introduced in order to prevent parties from
internationalising a domestic case merely by choosing a foreign law (Garcimartin Alférez,
2008, p. 64).

Since most of the European contract law has its origin in the directives (Siehr, 2014, p. 809),
which apply between the parties of the contract upon their transposition by national legislators,
new Art. 3(4) does not come as a surprise. According to this article, contracts with ,,all relevent
elements at the time of choice ... located in one or more Member States* require application of
European mandatory law (,,rules that cannot be derogated from by an agreement®), even if the
chosen law is the law of the third country. Obviously, there is an obligation to extend the
application of mandatory rules (irrespective of its overriding character) of directives against the
eventual content of the applicable law (Sadnchez Lorenzo, 2010, p. 74). According to Art. 3(4) of
Rome | Regulation, this mandatory law should be applied ,,where appropriate as implemented in
the Member State of the forum®. Thus, the protection should include level of protection
established by the Member State of the forum. It is rather unexpected solution since contracts
covered by this article are exclusively connected to Member States and in the absence of a choice
of law by the parties, law of the Member State will be applicable. It remains unclear whether it
means that national transpositions of directive law are considered equivalent to each other, in
which case the application of lex fori is the most practical solution (Mankowski, 2009; referenced
by Heiss, 2009, p. 5) or it just slipped unnoticed.
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In any case, the rationale behind the paras. (3) and (4) of Art. 3 are the same — if mandatory
rules of national law must not be substituted by the rules of a chosen law, mandatory
Community rules must not be substituted by the chosen law of a third country (Heiss, 2009, p.
4).

Opposite, Art. 9(1) of the Rome | Regulation provides the elements for clear identification of
internationally mandatory rules, i.e. overriding mandatory rules. In order for a rule to be classified
as overriding mandatory rule it has to cumulatively fulfill the interest and the overriding criteria
(Kunda, 2007, pp. 217-219). Definition itself is drawn from the Arblade case, and reffers to
»provisions the respect for which is regarded as a crucial by a country for safeguarding its public
interests, such as political, social or economic organisation, to such an extent that they are
applicable to any situation falling within their scope, irrespective of the law otherwise applicable
to the contract under this Regulation®. With regard to their effectuation,

Art. 9(2) imposes no restriction to the application of the overriding mandatory rules of the
forum while, according to Art. 9(3), application of foreign overriding mandatory rules may be
brought into play only if it is ,the law of the country were the obligations arising out of
contract have to be or have been performed®.

According to some authors, although this new formulation limits the scope of this provision to
a narrower level (Dickinson, 2007, p. 53. et seq), it is not without deficiencies (Wang, 2011,
p. 170), since it is not clear whether it deals with a legal or less predictable factual notion of
the place of performance (Freitag, 2004, p. 114). So, the question is how to determine ,,the
place of performance“? Whether its determination should depend on lex contractus or on the
law of the third state whose mandatory rules should to be applied, lex loci solutionis? How to
interpret the ,,unlawfulness® of the performance? In the narrowest sense — which suggests
only criminal consequences, in the intermediate sense — which also includes civil
unlawfulness or in the widest sense — which includes a simple nullity of inefficacity of
contract (Sanchez Lorenzo, 2010, p. 85)? Is it still possible to give effect also to mandatory
provisions of law other than the law of the place of performance since they may be relevant in
the enforcement of judicial decision in the country having issued such mandatory rules
(Pauknerova, 2010, pp. 40-41; Sanchez Lorenzo, 2010, pp. 85-86)? As it will be shown infra,
some of the questions have been, at least partially, cleared by the CJEU case law.

4. CJEU RULINGS

There is no need to go into the details with regard to the Arblade (Joined Cases C-369/96 and
C-376/96 [1999] ECR 1-8453) since its main contribution to this question can be explained
simply. It created a missing peace of the definition of overriding mandatory rules (Rec. 30)
but connecting it exclusively with the strictly governmental interests the CJEU restrained the
definiton to the ,,interventionist™ rules (Bonomi, 2003, p. 48), which caused some confusion
with respect to later rulings.

Next case was Ingmar v. Eaton (Case C-381/98 [2000] ECR 1-9305). In 1989, an agent -
Ingmar GB Ltd., a company established in the United Kingdom, and a principal - Eaton
Leonard Technologies Inc., a company established in California, concluded a contract under
which Ingmar was appointed as Eaton's commercial agent in the United Kingdom. The parties
had ellected the law of California to govern their contract. Chosen law did not provide for
indemnity or compensation after the termination of the contract.

In 1996, after the termination of the contract, Ingmar instituted proceedings before the High Court
of Justice of England and Wales seeking payment of commission and, pursuant to Art. 17 of the
Council Directive 86/653/EC (European Agency Directive (EAD)), compensation for dammage
suffered as a result of the termination of its relations with Eaton. The High Court held that the
Regulations did not apply, since the contract was governed by the law of the State of
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California. Ingmar appealed against that judgment to the Court of Appeal which requested a
preliminary ruling from the CJEU on the interpretation of the territorial scope of the EAD,
which aims to harmonise the rules of the Member States pertaining to relationship between
the commercial agents and their principals.

To the question whether or not Arts. 17 and 18 of the Directive must be applied in a situation
where an agent is active on the teritory of Member State, even though the principal is established
in a non-Member State and the chosen law is that of a non-Member State CJEU answered
affirmatively. According to the CJEU, Arts. 17 and 18 of the Directive, as implemented by an
English law, have a mandatory nature (para. 22). The mandatory nature of the right to indemnity
or compensation is confirmed by the fact that, under Art. 19 of the Directive, the parties may not
derogate from them to the detriment of the commercial agent. Their purpose is to protect the
minimum requirements formulated in a European harmonised set of rules or in the words of Court
,»to protect, for all commercial agents, freedom of establishment and the operation of undistorted
competition in the internal market*™ (para. 24). It is essential for the Community legal order that a
principal established in a non-member country, whose commercial agent carries on his activity
within the Community, cannot evade those provisions by the simple expedient of a choice-of-law
clause. Therefore, the purpose served by the provisions in question requires that they be applied
were the situation is closely connected with the Community, irrespective of the choice of law
clause in the agency contract (para. 25).

Since, at the time of judgment, the UK was not the party nor the CJEU had the competence to
interpret the provisions of the Rome Convention this case was not decided on the basis of the
Convention although it was obviously inspired by it (para. 64 of the AG Légere). In any case,
CJEU took a doubtful approach towards the relationship between the principle of party
autonomy and the mandatory rules enacted in the Member State to implement a directive. It
confirmed that, in principle, party autonomy prevails but also attributed a preferential status to
rules originating from the EAD. Pointing mainly at the interests of the commercial agents and
only sporadically to the smooth operation of the internal market it left to the interpretation
whether it departed from its ruling in Arblade introducing as ,,overriding* purely ,,protective®
rules or it is just another quality added to their original ,,intervenionist™ function (de Boer,
2008, p.19; Kunda, 2007, p. 216). Many comentators claimed that it failed to prove the direct
and strong connection between the protection of private interests and the interests of internal
market. On top of that, many claimed that an approach which focuses exclusively on the
needs of internal market could constitute a reason for the CJEU to characterise all the future
Community mandatory rules as directly aplicable in international cases, which would
compromise the principle of party autonomy. Even more, it would nullify the principle that
legal systems are equivalent: EU legislation on contracts woud prevail, systematically, over
the laws of the third countries (Verhagen, 2002, pp. 153-154).

Another case dealt with by the CJEU is Unamar NV v Navigation Maritime Bulgare (Case C-
184/12 [2013] ECLI:EU:C:2013:663). In 2005 Unamar, a company incorporated in Belgium,
and NMB, a company incorporated in Bulgaria, concluded a commercial agency agreement
for the operation of NMB's container liner shipping service. The one-year agreement,
according to which Unamar would act as an agent for NMB, provided that it was to be
governed by Bulgarian law and that any potential dispute is to be determined by the
arbitration chamber of the Chamber of Commerce and Industry in Sofia (Bulgaria).
Agreement was renewed annually until the end of 2008 when the NMB informed Unamar
that, because of financial difficulties, decided to terminate the agreement.

Unamar held that its commercial agency agreement was unlawfully terminated and brought
proceedings before Antwerpen Commercial Court for various forms of compensation provided
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under the European Agency Directive and the Belgian law. NMB raised a plea of
inadmissibility due to arbitration clause but the Belgian court ruled that it was unfounded.
With regard to applicable law Court ruled that Art. 27 of the Belgian law has to be applied as
an overriding mandatory rule. Upon the appeal, the Antwerpen Court of Appeal upheld the
appeal brought by NMB and declared the arbitration clause valid but took the view that
Belgian Law on commercial agency contracts does not qualify as overriding mandatory rules
(within the meaning of Art. 7 of the Rome Convention) and it ruled the inapplicability of
Belgian law. Instead, since Bulgaria also implemented the European Agency Directive,
establishing minimum standards for the protection of agents, Court held that Unamar is
sufficiently protected by the chosen (Bulgarian) law despite the fact that Bulgarian law
provides less protection than Belgian law.

Unamar brought an appeal to the Court of Cassation which, uncertain how to interpret the
Rome Convention, stayed the proceedings and referred the question to the CJEU asking
whether the Belgian provisions that offer wider protection than the minimum laid down by
the Directive may be applied as overriding mandatory provisions of the forum (within the
meaning of Art. 7(2) of the Rome Convention) even if the law applicable to the contract is the
law of another Member State in which the minimum protection provided by the Directive has
also been implemented.

Since the Court of Cassation submited to the CJEU only the question of the applicable law, CJEU
replied to that question only. CJEU first gave its opinion on the concept of overriding mandatory
rules. It emphasised that its concept is in line with Art. 9(1) of the Rome | Regulation which,
though not applicable to respective proceedings, for the sake of consistency has to be taken into
account (para. 48). In its ruling the CJEU allowed the possibility of replacing the law of another
Member State (chosen by the parties) which has perfectly validly implemented the Directive if the
legislature of the State of the forum, when it was implementing the Directive, held that it was
crucial to grant agents additional protection going beyond that required by the Directive - ,.to
protect an interest judged to be essential by the Member State concerned* (para.

50). So, the fact that Directive is correctly transposed is not in itself good enough reason to
automatically bar the court in the State of forum from qualifying its own law as overriding
mandatory provisions in the sense of Art. 7(2) of the Rome Convention or Art. 9(1) of the Rome |
Regulation (van Bochove, 2014, p. 155). However, the court of the forum State has to be aware
that the application of national rules shall not be detrimental to the primacy and uniform
application of EU rules (para. 46) and (,in order to secure full effect to the principle of the
freedom of contract) that the term ,,overriding mandatory rules* must be interpreted strictly
(para. 49).

Obviously, with this ruling the CJEU set the conditions which have to be fulfilled in order to
allow a court of Member State to replace the chosen law of another Member State with its own
national provisions which are based on the Directive but offer greater protection only when the
legislature adopted these provisions to protect a fundamental interest. But, the CJEU has once
again missed to explicitly address the issue of whether the rule aimed primarily at the protection
of a weaker party could be viewed as an overriding mandatory rule (van Bochove, 2014, p.

150). Also, it did not provide an information on how to deal with ,,gold plating* situations, as
was the situation with Belgian law.

The last case submitted to the CJEU, still without a preliminary ruling, is Nikiforidis (Case C-
135/15 [2015] ECLI:EU:C:2016:281). So far there is only an Opinion of the AG Szpunar,
delivered on 20 April 2016 but it can also suggest the possible direction of the Court's ruling.
The case concernes Nikiforidis, a teacher working in primary school located in Germany but
managed by Greece. At the begining of 2010, in connection with the debt crisis Greek
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parliament passed the law aimed at reducing public spending which also affected the
remuneration of Mr. Nikiforidis. He than brought an action before the German court against
his employer (Greece), for payment of labour salary due for the period October 2010-
December 2012.

Labour Court dissmmissed his petition on account of the immunity of the Greek state but the
Second instance Labour Court annulled that decision and ruled in favor of Mr. Nikiforidis.
Greece than filed a cassation to the German Federal Labour Court which confirmed the
jurisdiction of German courts and found that the employment relationship is governed by
German law under which a reduction of the fee requires an amendment of the (continuing)
employment contract by mutual consent (Anderungsvertrag) or notification of change in
termination condition, if notice is accepted (Anderungskiindigung). Among other questions
reffered to the CJEU, German court also asked for the (first) ruling on Art. 9, especially its
para. 3.

In its Opinion AG Szpunar first remarkes (and latter repeats) that the interest of the doctrine
over this issue by far exceeds its featuring in practice (paras.1 and 78). Than he stresses the
difference between mandatory and overriding mandatory provisions in EU law (paras. 65-74).
With regard to the later, reffers to the Arblade case (para. 71) as well as to the obligation of a
Member State to make an assesment of ,,overriding” nature of third country rules in each
particular case (as confirmed in Unamar)(paras. 72-73). With regard to its effectuation, AG
Szpunar is of the opinion that this assesment should be functional, in a way that it is understood as
an opportunity for the courts to prescribe a solution that is both fair and recognizes the need to
balance competing interests of the countries concerned. (paras. 74 and 88). He rejected the
suggestion of restrictive application of Art. 9(3) stressing that it would create even greater
disbalance due to the unlimited application of overriding mandatory rules of lex fori and stricly
limited application of overriding mandatory rules of the third country, which is not in accordance
with the purpose of Rome | (paras. 86-87). On the contrary, it has to be used as a tool to contribute
to mutual trust between Member States in a broadest sense (para. 88).

According to AG's Opinon, ,,place of performance” shoud not be understood too narrowly. He
refuses the idea of parallelism between Art. 9(3) of the Rome | and Art. 5(1) of the Brussels |
(Case C-386/05 Color Drack [2007] ECR 1-3699) due to ,,completely different objectives of the
two* (para. 91). He suggests rather relaxed interpretation of Art. 9(3) since ,,its aim is not to
establish a precise location but to identify the State in whose teritory contractual obligation has
to or have been performed. It should be understood, not only as a search for the place of the
factual performance, but also as a search for attachment to a certain state and its legal system
(para. 92). Consequently, it is necessary to look beyond ,,the characteristic performance®. In
order to determine the conditions for the application of Art. 9(3), performance of any
obligation arising from the contract may be taken into account (paras. 93-94). There is no
obstacle, when it comes to certain contractual agreements, to establish a place of performance
in more that one country (para. 95). In that spirit, AG Szpunar concluded that in this particular
case, including the Greek State as a party to the employment contract, Greece as a place of
performancce should not be automatically rejected.

5. INSTEAD OF CONCLUSION
What, if any, can we learn from the CJEU case law?

With respect to party autonomy? In words of Muir Watt — that ,,the private interest paradigm
which constitutes the foundations of the conflict of laws can no longer cope with the increasing
interference of state policies in the filed of transnational litigation* (Muir Watt, 2003, p. 2).
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And there is no way back. Choice of law has become an issue of political economy. Overriding
mandatory rules are just a tool in providing an effective regulatory framework for it to operate.
With respect to overriding mandatory rules? It is still work in progress. Undoubtedly, we got some
answers but not all that we hoped for. Obviously, there is a double layer of mandatory rules —
national and european (Erauw, 2004, p. 265). There should be the difference between mandatory
and overriding mandatory rules in European context also. Hence, we agree with some comentators
that the only European rules that deserve the status of overriding mandatory rules are those that
are primarily meant to protect European public interests (e.g. Art. 81 EC Treaty)(de Boer, 2008, p.
19; Verhagen, 2002, 148). And those rules only may be used to displace the law of the non-
member state if the case is within the scope of EC rule at issue. In that respect, Ingmar failed on
number of points. Question is, how would Ingmar be decided today? Depends on who you ask.
According to some authors, if application of Art. 3(4) is not possible due to the fact that ,,all
relevant elements are not located in one or more Member States®, there is Art. 9(2) which gives
absolute priority to the forum 's overriding mandatory rules over any other provisions. According
to this provision, the application of European overriding mandatory rules will be possible as a lex
fori. Since rules contained in directives generally appear as overriding mandatory rules in the
sense of Art. 9 of the Rome | Regulation, they will be applied as implemented in lex fori (Sanchez
Lorenzo, 2010, p. 77). In our view, by virtue of Art. 3(3) and 3(4) Ingmar should not be possible.
First, rules contained in directives should not per se be considered overriding mandatory rules.
Second, international agreements have always been treated more flexibly than domestic ones.
Nothing really justifies imperative application of harmonised rules in relations ad extra (Erauw,
2004, p. 283). All of the cases proved that overriding mandatory rules within the meaning of Art.
9(3) Rome I have to fulfill cumulatively ,,the interest and ,,the overriding* criterion. Protection of
private interests as such is not sufficient to give a norm overriding mandatory character. It has to
aim at furthering a broader policy objective. Thus, they may be either ,interventionist or
»protective-interventionist™ rules but they may be deployed as overriding mandatory rules only if
they ,,directly and intentionally serve a regulatory purpose* (Renner, 2015, p. 252). Despite some
oponent doctrinal views (Liittringhaus, 2014, p. 150), Unamar seems to be benevolent toward
,»gold plating®, i.e. situation where the directive leaves at the discretion of the Member States to
extend the scope of application of the provisions of the directive or gradually exceed the level of
protection offered by the directive (Remien, 2011; referenced by van Bochove, 2014, p. 155),
which was the case with Belgian law. It confirmed that there is a possibility to replace the chosen
law of another Member State with gold plated national provisions but only ,,on the basis of a
detailed assessment, that, in the course of that transposition, the legislature of the State of the
forum held it to be crucial ... to protect an interest judged to be essential by the

Member State concerned®, as long as such increased protection does not violate the EC Treaty
and the fundamental freedoms guaranteed by it (Heiss, 2009, p. 5). In short, it left a wide
margin of appreciation to national courts and the door open for preferential approach. With
regard to Art. 9(3) and missing answers, AG Szpunar's Opinon largely follows present
doctrinal views (Hellner, 2009, pp. 465-466; Renner, 2015, p. 257). It remains to be seen to
what extent it will be followed by the CJEU in its ruling.
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ABSTRACT

This paper analyzes special criminal offences of environment endangering through national
and international legislation. How social aspect is important in criminal law because of
prevention of injury, legislator predicted provision of effective regret if person acts as
individual perpetrator or as part of criminal organization. That is key reason why paper
analyzes effective regret prescribed in Criminal Code of Croatia in Special part (Head
protecting environment and Head protecting public order). Mostly, environment will be
injured by act of individual, but nowadays, environment is valuable resource that enables to
gain large profit and as such is aim of criminal organizations. Legislator punishes mostly
stadium of environment endangering, so paper reflects nature of provisions against
environment on possibility of effective regret (instrument of stopping injury of legal good
(material completion of criminal offence against environment)). Paper analyzes also UN
Palermo Convention and EU Framework Decision against organized crime, specially
provisions about conspiracy (when exists no criminal organization) and criminal organization
and on end their comparison with legislation of Croatia. De lege ferenda is noted that
Framework Decision must incriminate conspiracy established for only one criminal offence,
and not for only two or more, because one criminal offence can have characteristics of
organized crime as well. Paper concludes that it is necessary to predict effective regret by
more criminal offences of environment endangering because it represents best way of legal
good protection. If person acts as part of criminal organization, it should be sufficient that
content of effective regret presents certainly prevention of commission of criminal offence
without disclosure of criminal organization because protection of legal good (environment)
should have an advantage over punishment of perpetrator.

Keywords: Criminal Code, effective regret, environment, organized crime.

1. INTRODUCTION

Environmental protection has gained importance not only in national legislation but also on the
international level. As Croatia is member of the European Union, and provisions in jurisdiction of
the European Union are in accordance with international documents, we will analyze reflecting of
the norms of EU law on the Croatian legislation. It is important to emphasize that concept of the
environment must be understood in the broadest sense, and not limited in terms of older
anthropocentric theory, on only so-called "human environment"”. Object of protection are also air,
soil, water and sea, flora and fauna in the totality of their interaction so as cultural heritage as part
of the environment created by man. Offenses against the environment are located in a special
chapter in Special Part of Criminal Code in Croatia (further: CC). Criminal law is a subsidiary
instrument for the protection of certain legal goods which is particularly evident when it comes to
protecting the environment. If environment can not be protected through administrative and
financial provisions or other branches of law, as ultima ratio appear instruments of criminal law.
Mentioned is special visible through fragmentation of legal protection because criminal law
protects environment only from the hardest form of threat or injury (Cvitanovi¢ in Novoselec et
al., 2007, p. 269). Organized crime is significant because
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"usual™ crime shows in more dangerous form when committed as a realization of the plan of
organized crime, and those activities of organized crime present harder form then individual or
even "regular" joint action (Derencinovi¢, 2001., p. 72). There are different definitions of
organized crime but common characteristics of it are joint planning and execution of criminal acts
in order to achieve profit or power, on the basis of division of labor, for a long or indefinite period
involves more than two participants using specialized trade skills, using violence or other means
of intimidation in connection with politicians, media, public administration, justice or the
economy. Since the main target of organized crime is only profit, and saving no legal good,
environment is also particularly affected legal good. Transition from abstract to concrete danger,
and then injury, is most obvious while analyzing legal good of environment because legislator in
Art. 214 of the CC predicts material completion (serious consequences) of many crimes against
the environment. How social aspect is important in criminal law to prevent injury of legal goods
(material completion by criminal offences against environment), the legislator also foresees the
possibility of effective regret with legal consequence of possibility of remit from punishment.
This provision on one hand protects environment from severe consequences, because it has prime
aim to protect legal goods, but also shows that legislator wants to affect mind of the offender.
Theories about privileging offender who takes action of effective regret can be linked to theories
about privileging voluntary abandonment (Vuleti¢, 2011, p. 5 - 31). Purpose of the privilege is
reflected in the annulment of criminal intent because legal system must provide appropriate
incentives that will motivate offender to withdraw. In this sense, the state opens to offender a back
exit to escape from punishment. If the state refuses to give offender the opportunity to enjoy the
privilege, it actually forces him to complete the work started, because if there is nothing he can get
with withdraw, than with material completion of the initiated actions is nothing he can lose. Also,
offenders remorse gives hope that he will not do evil deeds in the future. Acting creditably,
offender deserves "mercy" and "to be spared” from the sentence. A relatively new concept, based
on the principles of civil law was founded in 1987. by Herzberg. He sees privilege for withdraw in
general legal principle that allows state to apply threat and that should not be activated if the
offender with appropriately behavior fulfills his duty with correction of prior caused illegal
condition. This author warns on cases in which offender alone reduces range of his unlawful
conduct. Proper conduct of offender creates conflict between criminal justice, the principle of
directed absolute prevention, and demand that state threat should weaken if it comes to
compensation of previous behavior. It’s up to legislator how to resolve this conflict. Some of the
most important theories about the purpose of punishing are theory of specific and general
deterrence and theory of balancing interests between the offender and the victim. Consequently, it
is necessary to point out legal regulations of organized crime and environmental protection at
European and national level. As the legislator in the Republic of Croatia prescribes punishment
for an agreement to commit criminal offence (criminal offence that is subject of agreement must
have possibility of punishing with imprisonment of more than three years) and criminal
association (which may consist in organizing or conducting with criminal association), it was
necessary to see and EU regulations because todays organized crime can be found everywhere
where there is a tangible benefit, and environment as such is a valuable resource. For this reason,
the paper refers primarily to specific offenses of environment endangering for which is provided
"privilege"” of possible effective regret.

2. TYPE OF CRIMINAL OFFENCES
Criminal offences by which effective regret is prescribed as possible are special criminal
offences of environment endangering (Art. 194. of CC The Discharge of Pollutants from the
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Vessel, Art. 195. of CC Endangering the Ozone Layer, Art. 196. of CC Endangering Environment
with Waste, Art. 197. of CC Endangering the Environment with Facility, Art. 198. of CC
Endangering the Environment with Radioactive Substances, Art. 199. of CC Endangering with
Noise, Vibration or Non-ionizing Radiation and Art. 211. of CC Unlawful Exploitation of Mineral
Resources). All mentioned criminal offences are delictum communium what means that
everybody can be perpetrator (Novoselec, Bojani¢, 2013, p. 136-137). They are also blanket
criminal offences because their definition refers on legal acts beyond CC. It's completely
reasonable because of complexity of this field of life and enormous procedural provisions about,
for example, handling of hazardous substances. All this criminal offences can be committed with
intent (because it’s basic, regular and grave element of guilt) and negligence (that needs to be
strictly prescribed in article of mentioned criminal offence). Exception is Art. 199. of CC which
can be committed only with intent what is reasonable if You read definition of this article because
it encompasses awarenes about noise and vibration so negligent is hard to imagine (VukusSi¢,
2016, p. 587). Criminal offenses against environment in modern legislation are largely regulated
as endangering crimes which do not require injury of a protected legal good (environment). For
this criminal offenses is sufficient existence of risk of injury. In Croatia and Germany, legal
theory talks about two groups of endangering criminal acts: concrete endangering and abstract
endangering. By first (concrete endangerment), the court must find that there has been a threat to
the protected object, the real danger of it's injury, while for the other (abstract endangering) is
enough to prove offenders punishable endangering act. The key term is punishable act which is
inherently dangerous and the punishment is prescribed when there has been no specific threat or
injury (Kurtovi¢ Misi¢, Krstulovi¢ Dragicevi¢, 2014, p. 105). Austrian and German doctrine
beyond these two categories also discusses transitional form of endangering criminal offenses -
so-called- criminal offences of eligibility (MarSavelski, 2011, p. 292 - 293). It's legal description
contains action that must be suitable for harming a protected legal object or that could lead to it’s
injury. This is actually a subclass of abstract endangering offenses because they don’t have to
perform a direct threat to the protected legal good. However, this type of offenses have similarities
with abstract or concrete criminal offence of endangering. With abstract is when legal definition
of criminal offence in the CC mentions possibility of performance effects (eg. "can lead to
contamination”,

"may endanger the quality”, “is similar to lead to damage" or "suitable to cause damage"). The
similarity with concrete is when legal description of criminal offence states that legal good is well
compromised (e.g. "thereby jeopardizing" or "thereby endangers"). The offense under Art.

252. para. 1. of CC from 1997. provides punishment for management with waste in a way which
endangers the quality of air, soil, water, watercourses or the sea within a wider area and to an
extent which can worsen the conditions of life of humans or animals or endanger the existence of
forests, plants and other vegetation. From the established facts is clear that in this case, the
discharge of waste leads to a specific threat for plants and animal life (and even threat for human
health, although it remained incompletely established in definition of this criminal offense), where
the court must establish that the offender acted with intent because he was aware of it and agreed
to it. In this case endangering was specifically created. Difficulty by distinguishing abstract and
concrete danger with which in this case meets the court, and that is to some extent contributed
because of the imperfect legal solution which prescribes the same penalty for both forms of
threats, shows the good impact of the new regulation of criminal offense of

Environment Endangering with Waste in the new CC (Marsavelski, 2011, p. 294). It is reasonable
to abandon the distinction of abstract and concrete danger as two forms of this crime, because in
some cases is indeed difficult to determine when abstract danger becomes concrete.
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Therefore, new CC prescribes only an abstract danger for special criminal offences of
environment endangering in its pure form (without indicating danger). Exception is Art. 199.

3. EFFECTIVE REGRET

Accepting the dominant ecocentric model, prescribed environmental crimes are mostly fulfilled
with creation of abstract danger caused with negligence, so legislator is trying to avoid sentencing
wherever there is no special need for punishment and where it is beneficial for the environment.
For this reason, Croatian legislator justified opening up the possibility of effective regret for
crimes against the environment. It is necessary to distinguish completion of a criminal offense in
the sense of accomplishment of definition of the criminal offense (formal completion) and the
injury of legal goods (material completion) because after formal completion of the criminal
offense, offender may achieve qualifying features and there is a possibility of involvement of
other participants in the commission of an offense (Wessels, Beulke, 2010, p. 221). Criminal work
is completed in a formal sense when it realized all its features and formal completion is in
principle sufficient that the offense is considered complete

(Kurtovi¢ Misi¢, Krstulovi¢ Dragicevi¢, 2014, p. 106). If repairment of state caused by the
condition (formal completion) occurs in a timely manner, voluntarily and in full, then effective
regret eliminates the consequences of the crime. Effective regret exists when offender after formal
completion prevented material completion of criminal offence (Kurtovi¢ Misi¢, Krstulovi¢
Dragicevi¢, 2014, p. 154). It is necessary to see whether effective regret consists in preventing the
material completion or attempt to prevent the material completion. CC by effective regret mostly
demands prevention of material completion of a criminal offense and attempt to prevent material
completion is not sufficient. Although, Croatian legislator considered sufficient for some crimes
even act of attempt to prevent / eliminate consequences of acts. CC in Art. 102. (Terrorist
Organization) and in Art. 328. (Criminal Association) requires prevention of the criminal offense
or in the alternative, allows the application of effective regret on members of the association if
they detected criminal association before in its composition or for it commits criminal offense.
Risk of criminal offense material completion prevention, CC lays on competent authorities to who
detection of the criminal association was reported. Theoretically, action of effective regret is not a
reason to reduce the sentence, but to remiss of penalties. In the area of environmental crime is in
many cases desirable and recommend to take effective regret to reduce the risk of a criminal
conviction. Then relationship between the offender and victim will be primary only seen through
civil proceedings. The provisions of effective regret are rarely applicated. Those provisions
present more desire of the legislator than real practice and seek the attention of the possible
offenders because protection of legal good is more important than criminal punishment of them.
(Busch, lIburg, 2002, p. 33) It can therefore be concluded that effective regret exists when is
caused necessary causal series which has final aim of preventing material completion (Kottmann,
2010, p. 4). Attempting to prevent material completion of criminal offence can occur in two
forms. The first refers on the situation when offense is not materially completed regardless of the
actions of the perpetrator ("noncausal effective regret"). Another form refers on the situation when
the criminal offense despite effort of perpetrator to prevent material completion still was
completed (failed effective regret). By environmental crimes material completion must be
prevented in full. In Special Part of CC in the Head of environmental crimes, legislator predicted
effective regret in Art. 213. so court has possibility of remission of punishment for the offender of
a criminal offense under Art. 193., Art. 194., Art. 196., Art. 197., and Art. 198. of the CC who
before the onset of severe consequences voluntarily eliminates danger or condition that he caused.
Here legislator requires prevention of material completion so that attempt to prevent material
completion has no legal
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effect in terms of effective regret. According to the text of the CC, effective regret can be
applied to crimes against environment that are committed with negligence as Art. 213. of the
CC did not limit its application only on prescribed criminal offences that can be completed
with intention. Taking into account the legal nature of specific offenses against the
environment endangering which are in the paper analyzed and those offenses by which
effective regret is prescribed, according to the Commentary of CC Working Group, it is
prescribed only for criminal offences of abstract endangering (Turkovi¢ et al., 2013, p. 269.).
By criminal offences of abstract endangering exists time interval between endangerment and
injury, or more precisely, of serious consequences, so the legislator has enabled to perpetrator
effective regret at that time. Effective regret is by nature risky operation because criminal
offence is already formally completed. In general, offender must personally take action of
effective regret what requires Art. 213. of CC. An exception may be granted and active action
of effective regret can be taken by third person but in the name of perpetrator (e.g. legal
persons). Material completion (damages) must be entirely prevented as CC for crimes against
environment requires removal of condition that offender caused so serious consequences from
Art. 214 of the CC won't happen, since they represent material completion of the criminal
offense. After their happening, effective regret isn’t possible.

4. VOLUNTARY ABANDONMENT

The offense must not be formally completed in order to be possible to apply provisions of
voluntary abandonment, so the voluntary abandonment represents reduction of criminal guilt and
significantly annulment of criminal evil than effective regret. Only logical solution is to prescribe
significant legal effects to the voluntary abandonment than to effective regret (Vuleti¢, 2011, p.
234). Voluntary abandonment was known in Roman law, because by some criminal offences was
predicted remit of punishment. We need to take into account that Roman law didn’t know General
and Special part of CC and uncompleted crime usually wasn't punishable. Development of
attempt and voluntary abandonment starts with glosators and postglosators. They formed term of
attempt and institute of voluntary abandonment that wasn't punishable (Vuleti¢, 2011, p. 71). CC
of Croatia prescribes possibility of remit of punishment if perpetrator acts with voluntary
abandonment. Possibility of it, must be seen through definition of completed and uncompleted
attempt, because first demands active prevention of consequence, and uncompleted attempt
demands passivity of perpetrator. Voluntary abandonment of inappropriate attempt is possible till
the perpetrator isn't aware of impossibility. If criminal offence is formally completed, voluntary
abandonment isn't possible. In that case we need to analyze effective regret. Voluntary
abandonment is prescribed in General part of CC and effective regret is prescribed in Special part
of CC. Effective regret understands situation when perpetrator completed formally his criminal
offence so there is possibility of preventing the consequence by stopping/or taking activity before
material completion of criminal offense. This means that effective regret encompasses formal
completion of criminal offense and perpetrator is trying to mitigate the damage caused. At
voluntary abandonment caused damage is smaller and criminal offense is stopped in stadium of
attempt. Thus, legally equation of these two institutes from the aspect of legal effects is
questioned (Vukusi¢, 2016, p. 599). Preparatory actions against environment are described as
completed crimes of abstract endangering, and because of it, special provision of effective regret
are prescribed for these offences. When perpetrator commits preparatory action, some criminal
offences are formally completed, so it was inevitable to prescribe effective regret for this criminal
offences of environment endangering. After criminal offense is completed, act of a offender needs
to be directed on reduction or elimination of consequences of committed
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criminal offence. Time when perpetrator takes action of voluntary abandonment is earlier than
when he takes action of effective regret. Effective regret has legal consequences ex post.
Basic difference is that voluntary abandonment eliminates criminal characteristic of attempt
and by effective regret criminal offence is formally completed.

5. ORGANIZED CRIME

Everything mentioned earlier refers on situation if perpetration isn't committed as part of
organized crime. How environment is tangible benefit, criminal offences against environment can
be committed as product of organized crime. Most important international documents on this topic
are Convention on Transnational Organized Crime, so called Palermo Convention of UN from
2000. and EU Council Framework Decision 2008/841/JHA from 2008. on the fight against
organized crime (Framework Decision). Their provisions are demanding to prescribe and to
punish conspiracy to commit crime and establishment of criminal organization. (Kurtovi¢ Misic,
2015). Framework Decision aims to establish harmonization of regulations between EU and UN
documents, with particular emphasis on organized crime. (Mitsilegas, 2011, p. 5). It is often noted
that Framework Decision because of mentioned regulation could lead to excessive criminalization
(Mitsilegas, 2011, p. 5). According to Art. 2. of Framework Decision, punishable is conduct of
any person consisting in an agreement on activity with one or more persons that should be
pursued, which if carried out, would amount to the commission of offences referred to in Art. 1,
even if that person does not take part in the actual execution of the activity (Fajardo, 2015, p. 12 —
15). Definition of criminal organization can be find in Art. 1 of Framework Decision and
encompass structured association, established over a period of time, of more than two persons
acting in concert with a view to committing offences which are punishable by deprivation of
liberty or a detention order of a maximum of at least four years or more serious penalty, to obtain,
directly or indirectly, a financial or other material benefit. The above mentioned shows that
Framework Decision provides the possibility of punishing even if that person (perpetrator of
conspiracy) does not take part in the actual execution of the activity. It would still be better if
there is a technical difference in regulation, so if a person takes part in the conspiracy, and then
commits a crime, there is no criminal liability for the conspiracy. However, terminology and those
provisions used, enabled concurrence between agreement to commit criminal offense (conspiracy,
preparatory action) and crime committed (which is the subject of the agreement), taking into
account the different practices in the legal systems of the EU. Prescribing criminal agreement
(conspiracy), as criminal offence sui generis, is covered punishment of action when there is no
criminal organization, and criminal offense isn't committed. Institute of conspiracy is favorite for
the plaintiff because of its vagueness, the inversion of the evidentiary burden to the detriment of
the defendant and the exceptions to the principle of immediacy in the presentation of evidence in
common law

(Bojani¢, Derenéinovi¢, Horvati¢, Krapac, Sersi¢, 2011, p. 59 — 60). The difference of
agreement to commit crime (conspiracy) according to the Framework Decision, in relation to
participation in a criminal organization is that criminal organization exists if it was
established for a long time. In addition, it is necessary participation of at least three people
and the existence of certain structure. Aim of the Framework Decision is to establish a higher
degree of harmonization and narrow criminalization of participation in a criminal
organization and thereby establish legal certainty. In particular, Framework Decision wants to
distinguish participation in a criminal organization which is organized by the hierarchy from
other organizations that have no vertical structure and acting as a network (Mitsilegas, 2011,
p. 14). Framework Decision refers on criminal offenses - plural, so it requires the existence of
an agreement to commit not only one but two and more criminal offenses. However, EU state
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legislation prescribes punishment of agreement to commit only one criminal offense (Vukusic,
2014, p. 53 — 108) and if there is agreement to commit more crimes, it represents a
concurrence of several offenses of agreement or it presents criminal offense arising out of the
same transaction (Art. 52 of CC of Croatia) if there is possibility of such legal construction. It
is logical that Framework Decision demands conspiracy or execution of more crimes because
it regulates action against organized crime, which typically involves committing more crimes.
But one should not ignore that it is sometimes possible to establish an agreement for
committing one serious offense, that will provide financial or material benefit to offenders for
a long time, and such action should not be deprived from the characteristic of organized
crime. Therefore, the solution of CC in Croatia when conspiracy or criminal association is
possible if it was established for only one offense, more correct. Framework Decision seeks to
criminalize conspiracy to commit offenses for which is prescribed a punishment of
imprisonment for at least four years (De Moor, Vermeulen, 2010, p. 74). In legislation of
Croatia, those criminal offenses are ones for which is prescribed a prison sentence longer than
three years (Derencinovi¢, 2004., p. 31 — 32) This provision in CC is commendable because it
prescribes punishment of agreement on criminal offense for which offender can be punished
on prison sentence longer than three years. The special minimum of four years (according to
Framework Decision) in prison in the CC of Republic of Croatia is not known. Punishing
conspiracy, (Art. 327. of the CC) are covered offenses for which the special minimum is less
than three years as indicated by their specific maximum exceeding three years, and are very
dangerous. Thus formulated provision is adhered to the principle poenalia sunt restringenda.
The question is whether the agreement must include the location, the time of commission and
other modalities of the commission. The answer to this question depends on the fact whether these
elements are a constituent part of the definition of criminal offense. If they are, then members of
the agreement must be agreed and on these elements. But if such circumstances, which are part of
the definition of the criminal offence, does not exist at the time of agreement, it is necessary to see
if mutual agreement is dependent on this circumstances (Maljevi¢, 2011, p. 177). In particular is
noted that the agreement to commit (conspiracy) in international documents is established on the
model of the common law tradition. From the foregoing it is evident that in Croatia exists
criminalization only of those who agree to commit a criminal offense which requires that
members of an agreement are co-perpetrators, and not participants, agreed to the offense. We
believe that there is a striking lack which is reflected on conduct of more instigators who reach an
agreement that will together encourage other person to commit the offense by which the
agreement is punishable. Instigator of a criminal offense is often punished more severe than the
main perpetrators because he is criminal creator of future commission of criminal offense so
conspiracy to instigate potential perpetrator should be punished. According to Art. 328. par. 4. CC
of Croatia, criminal association exists when it consists of at least three persons who have joined
together with the common purpose of committing one or more criminal offenses for which person
can be condemned on a prison sentence of three years or more, and that does not include an
association that people make accidentally connected for directly committing one offense.
Provision of Art. 328. para. 2. of CC provide criminalization of any form of participation in
criminal association that will be legal characterized as perpetration. All mentioned criminal
offences of environment endangering are covered with definition of criminal association so they
can present organized crime. Every action that aims to gain profit within criminal organization
will endanger environment and in accordance with definition of criminal offences in CC can be
punished person/criminal organization that in their criminal action releases, places or drops the
amount of substances or ionizing radiation into air, soil, subsoil, water or sea; or who discharges
pollutants to the marine
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facility in the sea or to the vessel in the inland waters; or who manufactures, imports, exports,
places on the market or uses substances that deplete the ozone layer; or in one or more apparently
related items makes unauthorized traffic management in an amount greater than the minor; or who
handles place in which a dangerous substance are procedure or where they are stored or used if
they can outside permanent or significantly compromise the quality of air, soil, subsoil, water or
the sea, or significantly or the wider area of compromise animals, plants or fungi, or threaten the
life or health; who processes, handles, uses, possesses, stores, transports, imports, exports or
disposes nuclear materials or other hazardous radioactive substances a longer period or to a
greater degree jeopardize the quality of air, soil, subsoil, water or the sea, or significantly in wide
area endangers animals, plants or fungi, communities of animals, plants or fungi, or threatens the
life or health, or exploitation of mineral resources and thereby causes substantial damage.
Framework Decision allowed Member States to continue to apply its national legislation without
obligation to introduce the concept of criminal organization. So national legislation will continue
to act according to the rules of participation and preparatory actions in the concrete offense. In the
EU Member States there are still three modules of prescribing culpability for action in a criminal
group (as a separate criminal offense, through the provision of perpetration and participation in a
criminal act which is / or should be committed or as conspiracy in common law) (Bakowski,
2013, p. 2). It is therefore necessary to establish a consensus between EU Member States because
of the importance of facilitating harmonization and cooperation with regard to these crimes. Art.
327. para. 2. of the CC in Croatia provides possibility of effective regret for offender who
participated in the establishment of an conspiracy, if he detects an agreement, while Art. 328.
para. 2. of the CC regulates effective regret within criminal association only if member of
association timely disclosures future commission of criminal offenses or detects criminal
association before in its composition or for association commits a crime. Mentioned regulation of
effective regret in the Art. 327. para. 2. of the CC and Art. 328. para. 3. of the CC are in
accordance with Art. 4. of the Framework Decision which lists special circumstances that may
reduce penalties for offender or that could offender exempt from penalties. Namely, each Member
State may take necessary measures to ensure that penalties referred to in Art. 3 of Framework
Decision may be reduced or that the offender may be exempted from penalties if he, for example:
() renounces criminal activity and (b) provides the administrative or judicial authorities with
information which they would not otherwise have been able to obtain, helping them to: (i)
prevent, end or mitigate the effects of the offence; (ii) identify or bring to justice the other
offenders; (iii) find evidence; (iv) deprive the criminal organization of illicit resources or of the
proceeds of its criminal activities; or (v) prevent further offences referred to in Art. 2. from being
committed. Here is evident that Framework Decision leaves to legislature of Member States legal
institute which will be used in achieving aim how enumerated circumstances should reduce
punishment or exempt from punishment. Therefore, we believe that by criminal law of Croatia,
enumerated circumstances in the Framework Decision, which are not related to the prevention of
material completion of the criminal offence should be analyzed through mitigation of punishment
or remission of punishment in sentencing particular offender. Legislator in Croatia wants to put
the knowledge that it is more important to prevent commission of the offense, which is the subject
of an agreement or a criminal organization, than ex post punishment of offenders. Therefore he
provides effective regret.

6. CONCLUSION
At effective regret offender has changed his initial attitude, but criminal offence is formally
completed and offender can only possibly mitigate its consequences. Here offender can no
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longer prevent the breach of the protected legal good (but may affect that injury is to a lesser
degree). By voluntary abandonment criminal offence isn’t formally completed. Therefore, the
court, in spite of the same legal effects for voluntary abandonment and effective regret, should
take more attention when sentencing, which will depend on particular facts. Although Art. 327.
para. 2. of the CC and Art. 328. para. 3. of the CC for the existence of effective regret require
disclosure of made agreement, as well as the Framework Decision (... (b) provides the
administrative or judicial authorities with information which they would not otherwise have been
able to obtain...), it would be useful to prescribe effective regret by conspiracy, even if the
member of the agreement do not disclose the agreement but certainly prevents commission of the
agreed offense. This is a situation where member of conspiracy prevents further commission of
crime (for example, prevent the entry into the punishable criminal stadium). It should be noted
that the institute of effective regret is aimed to prevent material completion of criminal offence
which is sometimes more important than punishment of the offender. Indeed, if one member
prevents further activities of other members of the agreement, there is still no guarantee that
others won’t continue without him, so request of Art. 327. para. 2. of the CC to disclose
agreement in that case shows as justified. Even by equal legal effect of voluntary abandonment
and effective regret, it can not be ignored that the optional remission from punishment gives judge
possibility to punish as for the completed offense, unlimited mitigation of sentence and ultimately
remission of punishment. Therefore, the legislator in Croatia used a better legal term for the legal
effects of effective regret than German legislator. German CC prescribes different legal effects for
effective regret depending on criminal offence (the possibility of remission of punishment, the
possibility to mitigate punishment). Justification of enumerating different legal effects can only be
right when CC with different forms of commission of concrete criminal offence links different
legal effects of effective regret. But even in that case, it is unnecessary burden of the legal text.
Neither legal solution in CC of Austria is not justified under which the offender who has taken
action of effective regret can not be punished. This prevents court to assess all the circumstances
of the offense (a form of guilt with which the crime was formally completed, the initiative, the
manner of committing) and in accordance with the specific facts determine penalties for the
perpetrators. In comparative law, on other hand, is commendable provision that prescribes
"noncausal effective regret” after formal completion of the criminal offence. Therefore, the
legislator in Croatia should prescribe effective regret and when the offender voluntarily and with
effort tries to avoid materially completion (when he tried to avert danger by environmental
crimes) and material completion of criminal offence does not occur, regardless of his actions. This
possibility is a minimal concession to the offender if one takes into account that legislator in CC
for crimes of Terrorist Organizations and Criminal Organization provides application of effective
regret, even when there has been a material completion of the crime, if the perpetrator discovered
information about the existence of the association to the competent authorities. "Noncausal
effective regret" in CC of Croatia can truly be considered as circumstance that will lead to penalty
be closer to special minimum of criminal offence, but is it always appropriate when offense is not
materially completed and the offender has honestly and laboriously tried to prevent the material
completion? There is a question whether non prescription of effective regret for offense of
Endangering the Ozone Layer is justified. This is probably because the legislator material
completion of criminal offense views through Art. 214. of the CC (appearance of serious
consequences for the environment). The fact is that in spite of today's technology it isn’t easy for
the court, with the help of court experts, to determine what action to which extent damaged the
ozone layer. There is similar situation with the criminal offense of Endangering with Noise,
Vibrations or Non-ionizing Radiation. If the material completion of criminal offenses of
endangering the environment is seen through the
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serious consequences in accordance with Art. 213. of the CC, then effective regret should be
prescribed for this criminal offence because serious consequences of this crime, or materially
completion of this criminal offence is punishable through Art. 214 of the CC. On the end we
can conclude the significance to distinguish ,,regular® from ,,organized* perpetration because
of importance to apply provisions of effective regret prescribed in Art. 213. or Art. 327. and
328. of CC in Croatia.
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ABSTRACT
The human right to a healthy environment has been frequently violated and it is necessary to
protect it adequately. In theory it could be established that the civil protection of the
environment in Croatia is well functioning and provides effective legal protection. However,
in practice, the realization of that protection showed to the plaintiffs difficult to realize
because the high procedural costs made them difficult to access to the court. Thus allegations
have occurred that the current system does not provide effective protection in regard of
damages suffered by the plaintiffs since litigation costs such as those for the expertise that
they need to pay in advance are huge. Significant interpretation gave the EU Court of Justice
in the Edwards case in which held that potential applicants should not be prevented from
pursuing judicial proceedings by reason of the financial burden that might arise. National
laws and courts need to safeguard rights which individuals derive from EU law, and must not
make it in practice excessively difficult or impossible to exercise this rights. Therefore, the
basic reason why individual citizens, natural persons, rarely decide for the filing of this
lawsuits is based on the fact that these procedures are costly and long lasting and on the
other hand, always with uncertain outcome. Moreover, such procedures are generally
conducted against more powerful oppponents that have their own legal services and
resources to finance the procedure more easily.
The aim of this paper is to point out the problems faced by "ordinary citizens" and NGOs
when they are seeking for the protection of their environment and to propose possible
solutions. Keywords: access to court, civil protection of the environment, procedural costs.

1. INTRODUCTION

Access to information, public participation in decision-making and access to justice are vital
for protecting human rights and the environment (Brisman, 2013, pp. 292; Hunter, 2011, pp.
1336). One of the most cited reasons for potential litigants not proceeding with legal
challenges generally speaking and related to environmental protection is the possibility of
exposure to significant procedural costs and yet with uncertain outcome. It is often a struggle
for others who do not engage and almost always against more powerful rivals which have its
own legal services and pay lawyers easier and also have powerful lobby behind them (Sago,
2013, pp. 904). We can say that the Aarhus Convention on Access to Information, Public
Participation in Decision Making and Access to Justice in environmental matters (hereinafter:
Aarhus Convention, AC) is the most important document on environmental protection on
international level (Panovics, 2010, pp. 136). It is focused on creating procedural rights
relating to the protection of the environment (Panovics, 2010, pp. 140). The AC was adopted
in June 1998 in Aarhus in Denmark. Aarhus Convention lays down a set of basic rules to
promote the involvement of citizens in environmental matters and improve enforcement of
environmental law. It is legally binding on States that have become parties to it. This
convention, as the European Union is a party, also applies to the EU Institutions.
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2. THE RIGHT TO ACCESS TO JUSTICE IN ENVIRONMENTAL MATTERS IN
CROATIA

The right to a healthy environment is included in the basic constitutive act of the Croatia — the
Constitution. In addition to the Constitution, the environment in the Republic of Croatia
protects also a special act, the Environmental Protection Act (hereinafter: EPA). This Act
regulates environmental protection and sustainable development principles, protection of
environmental components and protection against environmental burdening, actors in
environmental protection, sustainable development and environmental protection documents,
environmental protection instruments, environmental monitoring, information system,
ensuring access to environmental information, public participation in environmental matters,
liability for damage, financing and instruments of general environmental policy,
administrative and inspection supervision, and for the purposes of this paper the most
important - access to justice (Art. 1 EPA). EPA defines the right of access to justice as the
right to file an appeal with the competent authority and the right to lodge a complaint before
the competent court which this Act, subject to the prescribed conditions, confers upon persons
- citizens, other natural and legal persons, their groups, associations and organisations, with
the aim of realising the right to a healthy life and sustainable environment and for the purpose
of protecting the environment and individual environmental components as well as protection
against the harmful effects of burdens (Art. 4/1/53 EPA). Under Article 19 of EPA any person
(a citizen or other natural or legal person, their groups, associations and organisations) who
considers that his request for information pertaining to environmental protection matters has
been neglected, unfoundedly refused, either in entirety or in part, or that his request has not
been answered in an appropriate manner, has the right to defend his rights before a court of
law, in accordance with a special regulation on access to information. For the purpose of
protecting the right to a healthy life and healthy environment, a person who proves the
legitimacy of his legal interest and a person who due to the location of the project and/or due
to the nature and/or impact of the project can prove in accordance with the law that his rights
have been permanently violated, shall have the right to contest the procedural and substantive
legality of decisions, acts or oversights of public authorities before the competent body and/or
competent court, in accordance with the law. The EPA does not regulate which court will
have jurisdiction in these cases: therefore, the general rules of civil procedure should apply. In
accordance with Article 52 of the Croatian Civil Procedure Act (hereinafter: CPA) besides the
court on whose territory the respondent has permanent or temporary residence (the court of
general territorial jurisdiction) jurisdiction shall also lie with the court on whose territory the
harmful action was performed or with the court on whose territory the harmful consequence
occurred. And if the damage occurred as a result of death or bodily injury, jurisdiction shall
also lie with the court on whose territory the plaintiff has permanent or temporary residence.

3. THE RIGHT OF ACCESS TO COURT REGARDING ENVIRONMENTAL
PROTECTION AT THE INTERNATIONAL LEVEL AND IN THE EU

A healthy environment is an essential precondition for the quality of human living and the
preservation of his health, which is expressed in the number of international and national
documents. In order to protect these rights it is necessary to have the possibility to access the
competent judicial and other authorities. Development of the right of access to justice in
environmental matters was preceded by the regulation of the right to environmental information.
Thus, the Art. 19 of the International Convention on Civil and Political Rights of 1966 guarantees
the right to freedom of expression in a way that this right includes freedom to seek, receive and
impart information and ideas of all kinds, regardless of frontiers, either orally,
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in writing or in print, in the form of art, or through any other media of his choice. The following
international act guaranteeing the public right of access to information was the Convention for the
Protection of Human Rights and Fundamental Freedoms (hereinafter: ECHR) which in its Article
10 regulates that everyone has the right to freedom of expression and that this right shall include
freedom to hold opinions and to receive and impart information and ideas without interference by
public authority and regardless of frontiers. However, even though neither the very European
Convention nor its protocols explicitly include environmental rights the European Court of
Human Rights (hereinafter: ECtHR) developed the practice of environmental protection in cases
related to claims where individuals argue that a violation of their rights guaranteed by the ECHR
stems from the unfavourable environmental condition. Crucial for the realization of the right to a
healthy environment is the existence of procedural guarantees through which we will be able to
protect this right. Therefore is the access to justice in environmental matters protected by the right
to a fair trial from Article 6/1 ECHR and the right to an effective remedy from Article 13 of the
ECHR. The right to access to justice in environmental matters at the international level was
directly and comprehensively regulated for the first time in the Convention on Access to
Information, Public Participation in Decision-making and Access to Justice in Environmental
Matters (hereinafter: the Aarhus Convention, AC). The special provisions on access to judicial
review of the Community institutions acts on the protection of the rights of the environment did
not exist before the Aarhus Convention, and in relation to it the Regulation 1367/2006 of the
European Parliament and of the Council on the application of the provisions of the Aarhus
Convention on Access to Information, Public Participation in Decision-making and Access to
Justice in Environmental Matters to Community institutions and bodies (hereinafter: Aarhus
Regulation). By becoming a party to this international agreement in 2005, the European Union
recognized that the access to court is a key component of the protection of human rights to a
healthy environment. Before the enactment of the Aarhus Regulation environmental issues were
regulated fragmentary by two directives, both adopted in 2003 - Directive 2003/4/EC on public
access to environmental information repealing Council Directive 90/313/EC and Directive
2003/35/EC on public participation in respect of the drawing up of certain plans and programmes
relating to the environment and amending, with regard to public participation and access to
justice. Both directives include provisions on access to justice, in regard to the rights contained in
the pillars they are implementing. Directive 2003/4/EC on public access to environmental
information repealing Council Directive 90/313/EC regulates right to access to justice in
environmental matters when the request on providing information on environmental matters has
not been decided and in case it has been fully or partially refused, or if it has been answered
inadequately or in a way contrary to Articles 3, 4 or 5 of the Directive. In this case the applicant
can institute a procedure in which the authority conducting the procedure is reviewed by another
impartial and independent body. The Directive sets out the protection before a judicial or other
independent body established in accordance with the national law and whose decisions are
binding for the body holding the information. The Directive 2003/35/EC of the European
Parliament and the Council of 26 May 2003 sets out that within the national legislation each
Member state has to ensure that members of the public stating interest or proving violation of
right, in case where this is required by administrative procedural law of the particular member
state, shall have access to assessment procedure before the court or other established independent
and impartial body established by law in order to challenge the substantive or procedural legality
of a decision, an act or omission related to the right of the public to information in environmental
matters. The legislation of every member state sets out what is considered as public interest and
violation of the decision, act or omission for the purpose of
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guaranteeing the wider access to justice for the public stating sufficient interest. In this context
every interest of non-governmental organisation meeting the requirements stated in Art. 2(14) of
the Directive shall be considered sufficient and additionally the organisations shall be considered
to have rights that may be violated in the sense of this Directive. The stated provisions of this
Directive do not exclude the possibility of preliminary review procedure before an administrative
authority and does not affect the requirement of exhaustion of administrative review procedures
before directing it to judicial review procedure if such a requirement exists under national law.
The Aarhus Convention is an international agreement on state liability and transparency in matters
of environmental protection adopted in 1998 in Aarhus, Denmark and entered into force in
2001(Rodenhoff, 2002, pp. 343-357). A number of states and among them almost all member
states of the European Union are parties to this agreement; in May 2005 the European Union
became the party to the Convention. The Convention was published in Official Gazette on 12
January 2007 and entered into force in Croatia on 25 June 2007. The Aarhus Convention
comprises three pillars i.e. access to information on environmental matters, public participation
and right to access to justice in environmental matters. The Aarhus Convention allows for natural
and legal persons, i.e. mainly non-governmental organisations to seek a number of procedural
rights in environmental matters (Wates, 2005, pp. 2-11). The main aim of the Convention is to
provide for the participation of the public in decision-making procedures in issues related to
environmental protection. The public is in the Convention defined as one or more natural or legal
persons, and, in accordance with national legislation or practice, their associations, organizations
or groups; and “the public concerned” as the public affected or likely to be affected by, or having
an interest in, the environmental decision-making; for the purposes of this definition, non-
governmental organizations promoting environmental protection and meeting any requirements
under national law shall be deemed to have an interest. For the purpose of achievement of the aim
the Convention sets out the duty for the parties to take necessary legislative, legal and other
measures including measures for achieving compatibility among the provisions implementing the
information, participation of the public and access to justice in the Convention, along with
enforcement measures for establishing and maintaining a comprehensible, transparent and
consistent framework for implementation of the Convention provisions. The Aarhus Convention
regulates the right to access to justice in environmental matters by setting out the obligation of the
signatory states to ensure right to access to justice whereas the way and conditions of the access
remain the competence of the states regulating the mentioned matters in their national legislation.
Article 9, section 3 sets out that each party shall ensure within its national legislation that any
person who considers that their rights to information as guaranteed by the Convention have been
violated (if their request for information has been ignored, wrongfully refused, either partially or
fully, improperly answered or treated contrary to the provisions), has access to a review procedure
before a court or another independent and impartial body established by law. The Union, after it
had become a party to the AC showed as a rule its reluctance to allow direct challenge of its acts
by private persons and non-governmental organisations. Therefore a discussion has been raised
before the Compliance Committee established on the AC on whether the EU violates its
international obligation by implementing the conditions for the admissibility of an action in the
sense of the need to prove individual concern for private applicants and nongovernmental
organisations challenging the decisions of the institutions of the European Union. The 2011
Report in the Findings and recommendations of the Compliance Committee with regard to
communication ACCC/C/2008/32 concerning compliance by the European Union in § 81 — 97
states that criteria pursuant to Art. 230 of the TEC as interpreted by the ECJ limit natural and legal
entities
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disputing the acts before the court. The Committee argumented the conclusion that the European
Union fails to comply with Art. 9 of the Aarhus Convention since it guarantees neither access to
justice nor adequate and effective remedy. However, the Committee emphasises that if court
practice of the ECJ continues in the same manner after the amendments of the Treaty of Lisbon,
the European Union shall not comply with the provisions of Art. 9 of the Aarhus Convention. The
Treaty of Lisbon (The Treaty of Lisbon amending the Treaty on European Union and the Treaty
establishing the European Community) is an international treaty signed in Lisbon on 13 December
2007. The Treaty amends the Treaty on European Union and the Treaty establishing the European
Community. By the Treaty of Lisbon the name of the Treaty on Establishing the European
Community was changed into the Treaty on the Functioning of the European Union. The Lisbon
Treaty introduced the Charter of Fundemantal Rights of the European Union. After having been
ratified by all member states the Treaty of Lisbon entered into force on 1 December 2009.The
Treaty of Lisbon modifies the TFEU Art. 263(4) requirements for legal or natural entities to
institute proceeding against the act addressing that entity or directly or personally referring to the
entity as well as against the act directly referring to the entity but not implying enforcement
measures. That after the amendment based on the Lisbon Treaty the situation would not be any
different is shown by the case law of the EU Court of Justice (see joined cases C-404/12 P and C-
405/12 P Council and Others v Stichting Natuur en Milieu and Milieu and Pesticide Action
Network Europe from 13 January 2015) refusing to recognise direct effect of Article 9(3) of the
Aarhus Convention (Knol Radoja, 2016, pp. 511-531). However, as for the purpose of this paper
we shall focus on Article 9(4) of the Aarhus Convention saying that review procedure shall
provide adequate and effective remedies, including injunctive relief as appropriate, and be fair,
equitable, timely and not prohibitively expensive. In order to strengthen the effectiveness of this
provision, the fifth paragraph lays down that each Party shall ensure that the information on
access to administrative and judicial review procedures is provided to the public, and additionally
they should consider establishing proper mechanism to eliminate or decrease financial and other
barriers to access to justice. Also, it is significant to note that according to article 3(8) AC national
courts are authorized to award reasonable costs in judicial proceedings. This Convention also
refers to right to a speedy trial i.e. the trial within a reasonable time that is set out by the European
Convention. Article 6 of the European Convention sets out the right to a fair trial as the right of
every person to have their case heard fairly, in public and within a reasonable time by an
independent and impartial tribunal established by law. Similary, the Constitution of the Republic
of Croatia the right to a fair trial within a reasonable time sets out as the right of every person to
have their rights and obligations, suspicion or accusation of a criminal offence decided upon fairly
and within a reasonable time by an independent and impartial court established by law.

3.1. Procedural autonomy and principle of effective judicial protection

It has already been said that the Aarhus Convention with regard to the right of access to justice in
environmental matters stipulates only an obligation of Parties to ensure access to justice while
other issues primarily those of procedural nature are left to the states to regulate in their national
legislation. The principle of national procedural autonomy was first grounded in the Rewe case.

In this case the Court ruled that individual’s rights under EU law may not be less favourable than
those relating to similar actions of a domestic nature. The problem with procedural autonomy is
that national procedural law regarding access to justice in environmental matters varies between
the states. Also in the European Union, for lack of harmonized rules, procedural law remains to be
determined by the member states (De Sadeleer, 2014, pp. 102). Although procedural rules of the
Member States should not easily be set aside as they reflect their cultural
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and ethical values (Arnull, 2011, pp. 52), in behalf of the number of difficulties that private
individuals and environmental NGOs have deal with in some Member States in order to obtain
access to court in environmental matters, it could be challenged whether the Member States’
procedural autonomy should be undermined by the principle of effective judicial protection (De
Sadeleer, 2014, pp. 102). According to the principle of effective judicial protection which arises
from Johnston case national courts are required to adjust procedures to insure the rights deriving
from EU law are protected. The right to effective judicial protection is now also enshrined in
Acrticle 47 of the Charter of Fundamental Rights. Pursuant to Article 47 everyone whose rights
and freedoms guaranteed by the law of the Union are violated has the right to an effective remedy
before a tribunal in compliance with the conditions laid down in this Article. Everyone is entitled
to a fair and public hearing within a reasonable time by an independent and impartial tribunal
previously established by law. Everyone shall have the possibility of being advised, defended and
represented. Legal aid shall be made available to those who lack sufficient resources in so far as
such aid is necessary to ensure effective access to justice. Compared with Article 13 of the ECHR,
the protection offered by the first paragraph of Article 47 of the Charter is more extensive since it
guarantees the right to an effective remedy ‘before a court’. The same applies in relation to the
right to a fair hearing of the Article 47(2) of the Charter which, unlike Article 6(1) of the ECHR,
is not limited to disputes relating to civil law rights and obligations. Apart from that, the rights set
out in Article 47 of the Charter correspond to those laid down in Articles 6 and 13 ECHR and
accordingly, the meaning and scope of the former rights shall be the same as those laid down by
the ECHR (Lenaerts, 2013, pp. 2). Similar as the principle of effective judicial protection,
principle of effectiveness ensures the effective application of EU law. Distinction between this
two principles has been debated in doctrine with the question if there is even a need to make a
distinction at all (Prechal, 2011, pp 31). An example from the case law on the balancing between
the procedural autonomy and the principles of effectiveness, concerning the interpretation of the
right to access to justice in environmental matters is the Trianel case. In this case Court repeated
that in the absence of EU rules governing the matter, it is for the legal system of each Member
State to designate the courts and tribunals having jurisdiction and to lay down the detailed
procedural rules governing actions for safeguarding rights which individuals derive from EU law,
those detailed rules must not be less favourable than those governing similar domestic actions
(principle of equivalence) and must not make it in practice impossible or excessively difficult to
exercise rights conferred by EU law (principle of effectiveness). Court saying that - if those
organisations must be able to rely on the same rights as individuals, it would be contrary to the
objective of giving the public concerned wide access to justice and at odds with the principle of
effectiveness if such organisations were not also allowed to rely on the impairment of rules of EU
environment law solely on the ground that those rules protect the public interest. As the dispute in
the main proceedings shows, that very largely deprives those organisations of the possibility of
verifying compliance with the rules of that branch of law, which, for the most part, address the
public interest and not merely the protection of the interests of individuals as such - based its
decision, excepting the Aarhus Convention and the EU implementation of it, on an extensive
interpreted principle of effectiveness (Lohse, 2012, pp. 249).

3.2. Problem of high procedural costs

One of the most important factors for NGOs when they consider whether to bring an
environmental lawsuit is the question of the expenses of the proceeding. Among the costs, there
are court fees, witnesses and expert fees and lawyers’ fees. Further cost, are the costs linked to the
substantial work to prepare the case that is generally done by NGOs members. In general,
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the court fees do not pose a major problem because they are rather modest or at least affordable in
most of the countries. Besides, in Croatia, according to the Law on Court Fees Article 16/1/18 in
disputes on compensation for environmental pollution the plaintiffs are exempt from paying fees.
Danish and the Portuguese legislation also exempt NGOs from court fees (in Denmark before the
appeal boards and in Portugal in the proceedings where they take part as assistant to the
prosecution or plaintiff) (De Sadeleer, 2002, pp. 31.). But when we talk about lawyers’ fees, if
they lose the case, NGOs would have to pay not only their own lawyers’ fees but also the
winning’s party lawyer’s fees (the “loser pays” rule). Therefore, lawyer’s fees are probably the
biggest barrier to access to justice in environmental cases. It is important to mention that in
accordance with Art. 9/4 of the AC, one of the requirements for access to justice forbids
prohibitively expensive procedures. On the question what is prohibitively expensive when it
comes to legal costs, the EUCJ passed its decision in April 2013 in the Edwards case. It was held
that the requirement that legal proceedings should not be prohibitively expensive means that
potential applicants should not be prevented from seeking, or pursuing judicial review
proceedings of certain environmental decisions by reason of the financial burden that might arise.
The EUCJ held that, in assessing the costs against an unsuccessful claimant, a national court
cannot act solely on the basis of that claimant’s financial situation but must also carry out an
objective analysis on the amount of the costs. In addition, it must take into account the situation of
the parties concerned, whether the claimant has a reasonable prospect of success, the importance
of what is at stake for the claimant and for the protection of the environment, the complexity of
the relevant law and procedure, the potentially frivolous nature of the claim at its various stages
and the existence of a national legal aid scheme or a costs protection regime.

4. CONSLUSION

Man has always had an impact on the environment and with the industrial development this
impact has taken immeasurable proportions. Because of that, every person has to have right to
protect and seek justice when environmental rights are compromised. Article 9 of the Aarhus
Convention allows the public bodies or private persons the access to justice in environmental
matters. It protects the rights of parties to seek redress and guarantees to the members of the
public the right of access to review procedures to challenge decisions which have been made
without appropriate regard to environmental law. Concerning the interpretation of the right to
access to justice in environmental matters in EU, one of the problem was balancing between the
principles of procedural autonomy and effectiveness, but the main problem in EU was to combine
the requirements laid down in Article 9(3) of the Convention, with the restrictive access to the EU
Courts due to Article 230 of the Treaty (later Article 263 TFEU), specifically, ensuring that
private individuals and NGOs could file lawsuits without being directly and individually
concerned. Moreover, shortage of funds may explain that very few actions have been brought to
the national courts, for example Croatian, even though the conditions for standing are often
facilitated in comparison to the European Union conditions. In practice the costs are one of the
main obstacles for NGOs to bring environmental lawsuit. If the procedure is too expensive or
entails the risk for the NGOs to pay the costs for the counter party in case of a loss, the NGO will
be discouraged to bring an action. Costs have thus a high impact on access to justice for NGOs.
Pursuant to Article 9, Paragraph 4 AC environmental procedures must be “fair, equitable, timely
and not prohibitively expensive”. After that, the problem was how to interprete the provision that
legal challenges should not be prohibitively expensive. Assistance to this interpretation finally
offered the Court of Justice of the European Union in the Edwards case. Court held that potential
applicants should not be prevented from pursuing judicial proceedings by reason of the financial
burden that might arise. National court cannot
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act solely on the basis of that claimant’s financial situation but must also take into account the
situation of the parties concerned and a number of other objective criteria. Primarily, it should
facilitate the position of the plaintiff particularly by abolishing the obligation of advance
payment of the procedural costs in environmental cases. As a result, this may raise the ability
for individuals and NGOs to take action in court.
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ABSTRACT
After WWII, as a part of the communist SFR Yugoslavia, Croatia adopted a distinctive
concept of collective property rights, which had important consequences on the development
of its legal system, gradually departing from the European legal tradition and taking over the
essential features of the socialist legal circle. In order to achieve collective interests, the
authorities sought to create a social, and therefore a legal order imposed "from above" by
marginalizing civil law in favour of public law. Property law was affected the most by this
transformation, especially the traditional rule of the legal unity of real property - everything
permanently connected to the ground is considered a part of it and shares the same legal
status as the ground - which originated in the Roman principle superficies solo cedit.
Disregarding this legal rule, common to all European civil codes, resulted in a compromised
land register system and lack of legal certainty.
Through reforms of the legal system after declaring its independence in 1991, Croatia started
the process of returning to the civil law roots and the European identity it once had been a
part of. Although the legal unity of real property was re-established and all the requirements
on the normative level have been satisfied, the consequences of privatization are still present
in practice due to insufficient application of law and the atavism of socialist legal reasoning
and mentality. Despite some misconceptions that former socialist countries due to their
communist legacy resemble a “juridical wasteland”, whose legal systems are supposed to be
built from the ground up, the aim of the following contribution is to analyse the challenges of
a transitioning legal system in its process of rebuilding the civil-style mode of legal thought
by returning to its Roman legal foundations.
Keywords: Roman legal tradition, Property law, Superficies solo cedit, Transition.

1. INTRODUCTORY REMARKS

Before the Second World War, Croatian legal culture was progressing very much in line with
that of Western Europe, which had emerged out of the common Roman legal tradition. The
new legal system of the federally organised Yugoslavia (SFRY) imposed socialist ideological
concepts throughout the civil law, which had radical consequences on private property and
resulted in the abolition of the principle of the legal unity of real property, derived from the
Roman principle superficies solo cedit, which implies that everything permanently connected
to the ground is considered a part of it and shares its legal status.

Unfortunately, such a political system deprived private law of its economic basis, so that this
“collision between Romanist tradition and the political demands of the socialist system has
resulted in tradition being sacrificed” (Sacco, 1988, p. 65). Since the protection of private
property and the freedom of contract are indispensable to the political and constitutional
foundations of a free economic order , a paradoxical situation emerged in most eastern socialist
countries, which Vékas (2004, p. 455) referred to as “private law without private property”.
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Croatia is therefore not an isolated example of transformation” of social into private
ownership. Moreover, the far-reaching consequences of abandoning the principle superficies
solo cedit as a backbone of property law and_the struggle to deal with emerging problems are
still present in other ex-communist countries.

An immediate task of the Croatian state after gaining independence was to ensure the
legislative framework for the political, economic and social transformation of the communist
regime. In theory, the three principal goals for the new state were to create a democratic
political system, market economy and responsive civil society, but the consequences of the
transition clearly demonstrate that this is a long-lasting and complex process.

With special focus on the transformations that have occurred in the area of property law
following the change of political regime, this paper is an attempt to give a comprehensive
analysis of the principle of legal unity of real property, point out the challenges of a legal
system in transition and suggest solutions in its process of rebuilding the civil-style mode of
legal thought by returning to its Roman legal foundations.

2. THE ORIGINS OF THE LEGAL MAXIM SUPERFICIES SOLO CEDIT AND ITS
DEVELOPMENT IN ROMAN LEGAL TRADITION

The Roman principle superficies solo cedit (the surface goes with the ground) emerged from
the debate on acquisition of ownership through accession (Cf. Schmidt, 1890, pp. 121-164,
Biermann, 1895, pp. 169-280, Kaser, 1947, pp. 219-260, Meincke, 1971, pp. 136-183, Rainer,
1989, pp. 327-357, Puhan, 1953, 332-340, Garcia, 2008, pp. 1007-1015). Accession as an
original mode of acquiring property through merging two things of different owners includes
a unification of an accessory object with a principal one into an organic unity in accordance
with the general rule accessio cedit principali (Cf. Ulp. D. 34,2,19,13; Paul. D. 41,1,26,pr).
The ownership of a movable merges with the ground in case of permanent connection; ™ it
becomes a part of the main legal object and shares its legal status. This applies to trees and

other plants once they have taken root in other owners’ land (implantatio, satio), as well as to
buildings which were constructed on ground (inaedificatio).

According to the Law of the Twelve Tables (451-450 BC), ownership over beams and other
building materials used in the erection of a house remains unaffected. Described as sleeping
ownership (dominium dormiens), the ownership of the materials revived in the event of a
separation and could be claimed with rei vindicatio or actio ad exhibendum, particularly if the

Bori¢ (2003, p. 116) argues that the term “transformation”, commonly used for the conversion of former
socialist legal systems into ones based on democracy, market economy and the rule of law, represents a
superficial approach, based on the wrong belief that before communism those legal systems did not have a civil
law system at all. It would therefore be better, he suggests, to call this process a “reformation”.

2 For the Latvian experience see Rozenfelds, 2014, pp. 43-50; for Republic of Serbia see the argumentation of
Vuckovié, 2013, pp. 741-754; Polish problems have been analysed by Kordasiewicz, 1995, pp. 163-211; for the
recent analysis of Ukrainian transition see Babie, 2016, pp. 3-37; on the restoration of Croatian property law
after the fall of communism see Petrak, 2002, pp. 1046-1059.

3 The above specified rule does not apply to temporary structures. Permanent connection of the building with the
land is, according to the response of Mucius Scaevola, an essential prerequisite for the acquisition of property
through accession. Cf. Scaev. D. 41,1,60 Titius horreum frumentarium novum ex tabulis ligneis factum mobile in
Seii praedio posuit: quaeritur, uter horrei dominus sit. Respondit secundum quae proponerentur non esse factum
Seii. [Titius placed a movable granary for wheat constructed of wooden boards upon the land of Seius. The
question arises, who is the owner of the granary? The answer is that, according to the facts stated, it does not
become the property of Seius.]
Cf. Gai. D. 41,1,7,13 Si meam plantam in alieno solo posuero, illius erit: si modo utroque casu radices egerit
[If I plant one of mine upon the ground of another, it will belong to him; provided that in either case it has taken
root] See also: Gai. Inst. 11,74 & 75; Paul. D. 41,1,26,1
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building collapsed.5 As long as the building remained preserved, a claim for separation of the
materials was not permissible. The owner of the materials had an action (actio de tigno iuncto)
against the owner of the ground for double the value of those materials if the latter were used in
bad faith.6 The ratio iuris of this regulation was primarily the preservation of the building.

While it is evident that the origins of the concept can already be found in the Law of the Twelve
Tables, the term was for the first time explicitly mentioned in the Institutes of the second-century
jurist Gaius: “that what is built by another on our land, although he may have built it for himself,
becomes ours by natural law, because the building above yields to the ground below (superficies

solo cedit)” (Gai. Inst. II, 73).7 He states that this principle derives from natural law (ius
naturalis), because the inherent nature of things prevailed as the standard of legal interpretation.
According to this natural structure of things, superior to civil law, every separate treatment of
superficies and solum should be a priori excluded. It is clear that this rule, considered by Roman
jurists as regula iuris, is not derived from strict legal institutes or based on legal acts, but rather
founded on natural ratio (Schmidlin, 1970, pp. 87-90).

Owing its survival mostly to the glossators and commentators, the principle made its way into

the Middle Ages and served as a basis for the famous Glossa, attributed to Accursius (13t
century): “Cuius est solum, eius est usque ad coelum et ad inferos” [whoever owns the soil, it
is theirs all the way up to Heaven and down to Hell]. However, it should be noted that in the
circumstances of the prevailing medieval legal particularism that arose as a result of barbaric
legal customs, which were not familiar with this Roman principle, certain medieval laws
permitted separate ownership of buildings, regardless of land (Cf. Simonetti, 2008, pp. 13-18,
Marsavelski, 2007, pp. 173-199).

Through gradual reception of Roman norms within ius commune, the concept of legal unity of
real property was recognised as one of the general principles of all European legal systems
and was later on incorporated into European civil codes.

The most significant for the reception of the legal principle in Croatia was the application of the
Austrian General Civil Code (Allgemeines Biirgerliches Gesetzbuch, hereinafter “ACC”) in its
territory. The ACC came into force in the Austrian hereditary provinces of the Habsburg
Monarchy, as well as in the parts of Croatia which under its direct authority on 1 January 1812. In
the period from 1812 to 1820 it was gradually introduced in the Military Border, Istria and
Dalmatia, and with the imperial patent of 29 November 1852 (under the name of General Civil
Code, hereinafter “GCC”) it was finally introduced in those parts of Croatia which were under the
legislative authority of the Parliament of the Triune Kingdom of Croatia, Slavonia and Dalmatia.
In Dalmatia and Istria, which were not under the authority of the Parliament because they were
included in the Austrian part of Austria-Hungary, the amended GCC (which incorporated the
novels of the ACC from 1914-1916) was in force. Although the GCC was

Tab. VI, 7 Tignum iunctum aedibus vineave et concapit ne solvito. Tab. VI, 8 Lex XII tab. neque permittit
tignum furtivum aedibus vel vineis iunctum neque vindicare, sed in eum, qui convictus est iunxisse, in duplum
dat actionem. [No material forming part of either a building or a vineyard shall be removed there from. Anyone
who, without the knowledge or consent of the owner, attaches a beam or anything else to his house or vineyard
shall be condemned to pay double its value.] See also: Ulp. D. 47,3,1, pr.

6 Cf. Gai. D. 41,1,7,10; Paul. D. 6,1,23,6; Ulp. 47,3,1, pr; Inst. 2,1 29 & 30. Regarding the detailed analysis of
tignum iunctum see: Monier, 1922, p. 6-261, Watson, 1974, pp. 337-342, Hinker, 1991, pp. 94-122, Watson,
1991, pp. 141-146.

Different variations of this concise and short maxim can be found in other fragments of the Digest: Pap. D.
8,4,17; Ulp. D. 9,2,50; Paul. D. 13,7,21; Paul. D. 20,1,29,2; Gai. D. 41,1,7,10; Gai. D. 41,1,7,12; Pomp. D.
41,1,28; Ulp. D. 43,17,3,7; Gai. D. 43,18,2; Paul. D. 44,7,44,1; Paul. D. 46,3,98,8; and Codex: Sev. Ant. C.

,32,2,1; Diocl. Max. C. 8,10,5.

See e.g. German BGB §§ 93sq, 946, Swiss ZGB Art. 667, 671, Austrian ABGB §§ 295, 297, 417sqq, Italian
Codice Civile Art. 934sqq, French Code Civil Art. 552sqq, Spanish Codigo civil Art. 334.
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originally considered provisional with the intention to be substituted with an original Croatian
Civil Code tailored to Croatian needs, this effort was abandoned due to the political situation,
struggle for statehood and the outbreak of the WWI1 (Gavella, 1993, pp. 335sqq; Gavella et
al., 2005, pp. 29-40). Provisions of the GCC would further on play a crucial role in certain
stages of the development of Croatian private law. First of all, they “bridged the transition”
from feudal to modern civil law (Josipovi¢, 2014, p. 111). Furthermore, as a subsidiary legal
source they filled in the gaps in private law regulations during the involvement in the socialist
legal circle and, finally, they helped Croatia in its process of returning to the civil law roots
and the European identity it once had been a part of.

3. ABANDONMENT OF THE PRINCIPLE IN THE SOCIALIST LEGAL MODE

After the WWII, with its own legal framework based on old customary law and influenced by
foreign laws which already permeated its legal practice and legal culture, Croatia, together with
other federal entities of the Socialist Federative Republic of Yugoslavia (SFRY), formed a part of
a system that was known as the socialist legal family. Considering the relativity of classification,
Bori¢ (1996, p. 24) pointed out that this legal system occupied a special position within the
socialist legal circle, since each legal family has a specific historical basis and represents a legal
expression of another culture. Although its legal order increasingly departed from its original
Soviet model with efforts to establish “socialism with a human face” (Gavella et al., 2005, p. 24),
eventually it was based on the Marxist-Leninist ideology and collectivist worldview which was
reflected in the Constitution of SFRY and Associated Labour Act. Provisions of the ACC no longer
applied as law in force but by virtue of the Act on Invalidity of Legal Regulations Adopted Prior
to 6 April 1941 and during Enemy Occupation - (Official

Gazette of the FRY 86/1946) they served as “legal rules” which the courts referred to only
indirectly in their decisions. Based on this Act, it was permitted to apply the pre-war regulations
(including the GCC) as a valid source of the lowest rank, under the condition that a given legal
rule was not in conflict with the provisions of the new legal order and served to fill in the legal
gap. Contrary to the individualistic and liberal approach the GCC was based on, where social
relations were created “bottom up” by individuals themselves, in order to achieve collective
interests (“of the working class”), the government sought to shape the social, and thus legal order
“from above”. In this legal system the central position was taken by public law, suppressing and
marginalizing civil law. It was property law that underwent major structural and conceptual
changes, which alienated it from Central European legal traditions. In favour of collectivistic
principles, the individualistic system of ownership, based on only one type of ownership (private
ownership), the equality of legal subjects and equal treatment of objects were abandoned. The
result was a segmentation of property law by creating diverse forms of ownership, legal inequality
between subjects with different rights towards different types of objects. Abandoning the Roman
principle of superficies solo cedit resulted in breaking the unity of real property into parts with
different functions to allow the establishment of various legal rights in certain parts thereof. The
real property was legally separated into two parts — the land, usually in social ownership, and the
building in private ownership. However, not even the building itself remained uniform. Creating
floor ownership enabled the existence of private ownership on physically inseparable, but
functionally separate parts of the building - each with a different legal regime. Some flats and
business premises were objects of independent property rights, and since they could not be
physically separated from the rest of the property, the owner was entitled to the common parts of
the building, as well as to the right of permanent land use. Allowing the original acquisition of
floor ownership by adaptations, additions or annexes to the common parts of the building even
further complicated the legal situation of the real property
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and, once started, the process of breaking up of the property into parts was impossible to stop,
which only contributed to legal uncertainty in real property trading and the disruption of the
land register system.

4. RESTORING THE ROOTS AFTER INDEPENDENCE

Following the shift from socialist paradigms and the establishment of democracy after gaining
independence in 1991, the constitution makers have adopted a new stance towards property law.
Despite some misconceptions that the former socialist countries due to the communist legacy
resemble a “juridical wasteland” (Kordasiewicz 1995, p. 163), whose legal systems are supposed
to be built from ground up, for many reasons, such a perception would, at least in the case of
Croatia, be improper. A particular significance in that process goes to legal education, especially
Roman law which raised the cultural level of legal education and facilitated the process of
reintegration into the western European legal culture (Cf. Horvat, 1951, pp. 97-117). Despite the
fact that Croatia adopted numerous federal Yugoslav laws in its legal system, not all private law
areas were provided with valid regulations. In order to fill in those gaps, the tradition of the GCC
played a crucial role in the private law reform. Since the Act on the Application of Legal
Regulations Adopted Prior to 6 April 1941 (Official Gazette 73/91) permitted to apply, as legal
rules, the regulations that were in force on 6 April 1941, if the rules were in accordance with the
Croatian Constitution and were already applied in the Republic of Croatia until the day of the
entry into force of the mentioned Act, the provisions of the GCC remained an important legal
source to fill the gaps and modernise the neglected and marginalised areas of private law (Cf.
Josipovi¢, 2014, p.112sqq). It is particularly interesting to emphasise that the principles of
European tradition re-emerged (through the GCC provisions) in more or less the same way as
once ius commune had, in a process of gradual acceptance, rather than by having been
mandatorily imposed by a centralist national authority. Through gradual regulation of property
law by positive Croatian legislation, the importance of the GCC decreased, but the need for the
application of its provisions as legal rules has not ceased. New rules have explicitly provided that
the legal relations which emerged prior to their entry into force are subject to the rules which were
valid at the time of existence of such legal relations. Therefore, the courts still apply numerous
provisions of the GCC in practice when deciding on relations that emerged prior to the entry into

- L9
force of the new civil law legislation.

With the abolition of social ownership and its transformation into private ownership, the need
for legal separation of land and building ceased to exist. The legal unity of privately owned

o E.g. the Constitutional Court of the Republic of Croatia in the decision U-111/3214/2005 adopted the
constitutional complaint against the ruling of the County and Municipal Courts in Osijek and returned the case to
the Municipal Court in Osijek for renewed proceeding, accepting the allegations of the applicant that in this
particular case he was not ensured equality before the law, guaranteed by Article 14 paragraph 2 of the
Constitution, and finding that the impugned judgments violated his constitutional right. The plaintiff originally
initiated a proceeding against the City of Osijek in order to determine his property rights on a house built on
socially owned land, bought in 1963 from non-registered owners and later rebuilt and adapted. According to the
relevant provision of the OA (Art. 367 para. 1) which incorporates the inversion of the principle superficies cedit
solo: “If before the entry into force of this Act a building that is owned by someone and is registered in the land
register as a land register unit separate from the land on which it was erected, was erected on a piece of land
under social ownership, the owner of the building shall acquire the right of ownership of the entire piece of real
property by unification of all land register units into one, with an entry of the right of ownership of the unified
unit in favour of the owner of the building.” Since OA Art. 388 para. 2 stipulates that the acquisition and legal
effects of real rights before the entry into force of that Act shall be evaluated according to the rules applicable at
the moment of acquisition, if we consider that during the time of purchase and construction of the house the land
was socially owned, in this particular case a provision of the GCC (Art. 418, which allowed the acquisition of
property rights by constructions if the land owner allowed or did not oppose to it) needed to be applied.
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buildings and socially owned land was re-established on 8 October 1991 under the assumption
that buildings had been legally built. The Act on the Adoption of the Act on the Basic
Ownership Relations (Official Gazette 53/91) replaced the rights over socially owned
property with the rights of ownership (Art. 12 para. 1) and the owner of the building was ex
lege entitled to property rights on the land which was permanently connected to the building.
The process of transformation included restitution as well, whereby property that had been
nationalised and confiscated was returned to its former owners in accordance with the Act on
Compensation for Assets Seized during the Yugoslav Communist Rule (Official Gazette 92/96,
92/99, 80/02, 81/02) (Amplius Josipovi¢, 2014, p. 118).

The reform of Croatian property law and land registry system started with the adoption of new
regulations based on traditional principles of property law known to all modern European
legal systems. Concerning the method of re-codification, a segmented approach was adopted
by regulating specific areas of private law through separate Acts with no perspective for
issuing a uniform civil code, such approach probably being a legacy from the segmented
organisation of private law in the socialist republics of former SFRY .

The Act on Ownership and Other Real Rights (hereinafter OA; Official Gazette 91/96, 68/98,
137/99, 22/00, 73/00, 114/01,79/06, 141/06, 146/08, 153/09, 90/10, 143/12, 152/14), which
entered into force on 1 January 1997, consistently implemented the principle of the legal unity
of real property according to which a real property consists of the land plot, including
everything that is reasonably permanently affixed to it on the surface or below it (Art. 9 para.
1). In its legal reasoning of the final proposal of the OA, which was previously explored by
Petrak, the Croatian Government explicitly mentioned the Latin phrase of the principle,
explaining the necessity of its reintroduction in the Croatian civil law system by pursuing
European legal tradition and the needs of business and the market economy (cf. Petrak, 2007,
p. 173; Petrak 2010, p. 166). Even the courts, regardless of their instance, explicitly refer to

the Latin regula iuris in argumentations of their verdicts.10

Based on the provisions of the OA (Art. 367-369) by which the owner of the building is
entitled to the ownership of the previously socially owned land plot, including everything that
is reasonably permanently affixed to it on the surface or below it, we can conclude that the re-
establishment of the legal unity of real property was carried out inversely, as superficiei solum
cedit. Any legal transaction contrary to this principle since the entry of the OA into force has
no legal effect (Art. 366 para. 3). Furthermore, the provisions of the regulations presently in
force, regulating social ownership differently than other ownership, may be construed and
applied only in accordance with the principle of uniformity of ownership (Art. 395 para. 1).
After restoring the legal unity of land and building, it was necessary to establish the unity of
real estate (land with building) and its functionally independent parts (flats). Austrian law
once again served as a model for the reform of previous floor ownership. Since floor
ownership arises from and remains inseparably connected to the proportional co-ownership
share of the real property on which it is established (Art. 370), such a structure provides the
legal unity of the real property and at the same time allows relatively independent exercise of
ownership rights on the separate parts (Cf. Josipovi¢, 2003, pp. 111-122).

By re-establishing the principle of legal unity of real property, the legislator focused primarily on
buildings built on land in social ownership and omitted to regulate a specific traditional type of
ownership existing in local Croatian customary law which adopted the concept of legal

10 Cf. the judicial practice of County Courts: Gz 1196/09-2, ZS, Gz 530/2007-2, Gz 530/07-2, Gz.1649/05-2,
Gz-5151/11-2, High Administrative Court: Us-7901/2007, Supreme Court of the Republic of Croatia: VSRH
Rev 978/2009-2, VSRH Rev 1234/1991-2, VSRH Rev 1584/1997-2, Constitutional Court of the Republic of
Croatia: U-111/3214/2005, U-111/2389/2011.
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dualism and allowed separate ownership of olive trees regardless of the legal regime of land
property. Even though the legal doctrine has emphasised the problems that arose because of
exceptions in Croatian contemporary real property law to the principle superficies solo cedit
and the dilemma of the legal dualism between real property rights on olive trees and on land
in Istria and Dalmatia, the issue has not gained any further resonance with the legislator, so

. . : . 11
that the principle does not allow exceptions besides the state that existed on 1 January 1931.

5. TRANSITION OUTCOMES

After substantial changes at the normative level were carried out, it seemed that all the most
important prerequisites were satisfied in order to modernise Croatian property law, ensure
secure legal transactions of real estate and encourage the development of entrepreneurship,
foreign investments and re-integration of Croatia into the European legal circle. Regardless of
the reforms, the transitional regime caused numerous problems in practice.

First of all, the continuous changes to legislation (initially those changes relating to the
transition from a socialist to a democratic legal system and later on those regarding the
harmonisation of Croatian private norms with the European ones), as well as insufficient
critical examination of the possible consequences of implementation of foreign legal
institutes, contributed to legal uncertainty. New provisions were often implemented with no
previous preparation of the substantial infrastructure or systematic education of judicial
officials and civil servants. Reception of foreign legal norms was frequently a subject to false
expectations. It was, and unfortunately still is, believed that the mere acquisitions of
provisions which have shown successful results in practice of other states where they have
been taken from, would deliver the same results in our conditions. Josipovi¢ (2014, pp. 119-
120) especially emphasised the problem of incomplete or mutually conflicting regulations
which were the result of inadequate professional coordination and non-systematic analyses of
the relevant problems. Instead of a structured transition which would ensure a fast and simple,
but legally secure transition to the new regulation of ownership, this has led inevitably to gaps
and amendments and had a negative impact on legal security.

Although social ownership has been legally abolished, the consequences of the long-term
abandonment of the principle superficies solo cedit during the socialist period are most
evident in the land registers, because unfortunately it still does not reflect the actual situation
of real estates. Numerous entries remain where a person is registered as the owner of the land
plot on which the building is situated, while another individual owns the special parts of the
real estate. There are very common situations in practice where, due to the absence of the
principle of unity of the real property, a person is registered as the holder of the corresponding
rights of social ownership of the land, while other individuals have property rights on the
building itself, i.e. on the special parts. Given that the land register was not accurately
maintained during the period of communist rule, discrepancies between the land register and
the cadastral register are a common problem.

Stipulating that the persons registered in the land register as the holders of the rights to
administration, use and disposition of a thing under social ownership ex lege acquire the right
of ownership, provided that the real estate has the capacity to be the subject matter of the right

1 Milotic (2013, pp. 1319-1350) analysed the problem more closely on the example of customary law in Lun, which,
contrary to the principle of unity of a real property, divides the legal regimes of land and olive trees that grow on it. He
correctly emphasises the omission of the legislator to incorporate this specific type of ownership as an exception to the
principle of unity of a real property, generally proclaimed in Croatian property law in force.

On discussion about the same issue see also Simonetti, 2008, p. 21-22.

79



16th International Scientific Conference on Economic and Social Development
— The Legal Challenges of Modern World — Split, 1-2 September 2016

of ownership (OA Art. 360), and that for acquiring property rights land register entries should
be relevant, has caused a series of incorrect entries. Namely, the rights of the persons who are
registered as the holders of the rights to administration, use and disposition of socially owned
land have in many cases been transferred to other persons or their rights ceased in the
procedures of expropriation, which has not been recorded in the land register.

Private ownership is entered in the land register at the request of the parties. The registered
holders of the rights to administration, use and disposition of socially owned land are required
to submit to the competent courts a proposal to delete social ownership and register the
private property on their behalf. This requires a break up with the passive socialist legal
reasoning and a greater degree of responsibility of individuals.

The inability to legally trade socially owned real estate caused a lack of citizens’ interest to
report the transfer of rights to use socially owned land into the land register. This systematic
neglect of the land register during a period of forty-five years has led to discrepancies
between land register and cadastre, as well as between the actual state of affairs and the
entries. This has resulted in an increased number of proposals for registration of real rights
and in a drastic increase in the number of court cases. Additionally, the judiciary is perceived
as not efficient enough, because judicial proceedings last too long to provide legal certainty
and security and the case law is not always uniform.

The deadlines for ensuring confidence in the truthfulness and completeness of the land
register have been constantly postponed. Until 1 January 2017, a potential buyer who has
acted in good faith will not be protected under the principles of confidence and accuracy of
the land register if he acquires a real estate subject to an entry of social ownership which was
not deleted by 1 January 1997. It is therefore of particular importance to harmonise the land
register records with the actual situation of real estate as soon as possible, because third party
claims may thus not be excluded. Despite all the previous legislative amendments (Land
Registration Act, Official Gazette 91/96, 68/98, 137/99, 114/01, 100/04, 107/07, 152/08,
126/10, 55/13, 60/13), as well as the digitalization of both registers, we have to be aware that
the reform of the land registers is a long and gradual process and its harmonisation cannot be
expected in a mere few years, after a long period of neglecting and not entering data.

6. CONCLUSION

The shift from socialism and centrally planned economy to democracy and free market economy
encouraged a very dynamic reform within Croatian property law. Although constituting a crucial
milestone for the transition from socialist legal reasoning into the process of rebuilding the civil-
style mode of legal thought, this transformation has not resulted in a dramatic alteration of the pre-
existing position, because prior to the implementation of socialist law in 1945, Croatia enjoyed an
extensive civilian legal history. Against the usual misapprehension that the legal systems of
former socialist countries are due to their communist legacy supposed to be built from scratch, we
have tried to prove that, for many reasons, such a perception would, at least in the case of Croatia,
be incorrect and that regime change does not have to mean a radical break with the old tradition.
Belonging to a separate socialist legal family, the system did not exclude the existence of the
Romanist substrata within its very core. This was, inter alia, possible because of a continuous
education of lawyers, since, despite ideological differences, Roman law constituted an integral
part of the university curriculum during socialism, without interruptions. There was also a long
tradition of drawing upon Western models for drafting codes and developing the legal system. It is
therefore important to emphasise that the principles of this Romanist tradition re-emerged
gradually in more or less the same way as once ius commune had, through continuous acceptance,
rather than by having
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been mandatorily imposed by an authority. In this process, the provisions of the GCC played a
crucial role in certain stages of the development of Croatian private law, assisting the transition
from feudal to modern civil law, filling in the gaps in private law regulations as a subsidiary legal
source during the involvement in the socialist legal circle and, finally, helping Croatia in its
process of returning to the civil law roots and European identity it once had been a part of.
Through a comprehensive analysis of the traditional principle of the legal unity of real
property which originated in the Roman postulate superficies solo cedit, we tried to illustrate
how the involvement in the socialist legal environment transformed the essence of the legal
institute and caused very turbulent changes in property law, resulting in a compromised land
register system and legal uncertainty.

Even after the re-codification of property law, the transitional regime is still fraught with
difficulties. Taking into consideration that the legislation has taken a segmented approach and
that specific laws are constantly enacted without a thorough prior preparation of the
infrastructure or adequate education, Croatia needs to start applying a well-planned and
comprehensive approach with a long-term perspective, rather than action of a revolutionary
nature.

The abandonment of the principle superficies solo cedit during the socialist period caused the
most profound consequences in the land register and cadastre. It is thus of particular
importance to harmonise the land register records with the actual situation of real estate as
soon as possible in order to to ensure its main function - legal protection of confidence in the
truthfulness and completeness of its content. Since entries into the register are recorded at the
request of the parties, patience and a gradual change of mentality would be essential. Given
that the long-term inability to legally trade socially owned real estate caused a lack of interest
among citizens to report the transfer of rights to use socially owned land into the land register,
the legacy of such reasoning has left behind traces of passive mentality. A proactive approach
of all participants in the society would therefore be of great significance - the state by
providing a clear and secure legal framework, citizens by not expecting the government to
solve their problems and by taking responsibility, as well as lawyers by constantly educating
and improving their knowledge, in order to contextualise legal problems and avoid simple,
technical enforcement of regulations.
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ABSTRACT

In the collection of legal documents from the period of the medieval Germanic law the terms
precarium and precaria are used in almost identical context. It is impossible, however, not to
wonder whether, in accordance with the needs of the medieval legal transactions, the original
Roman-legal Institute precarium lost its meaning and became an alternative instrument for the
realization of property rights interests or, on the other hand, the developed legal trade in the
Middle Ages generated a new legal instrument suited to satisfy the requirements of feudal state
government. If the relevance of the latter assumption is determined, it is particularly important to
distinguish the two legal instruments. Already at first glance it is quite clear that the demarcation
of the two instruments is going to be based on the border between the contracting lease of things
for the use and characteristics of precarious holding of the things. Therefore, the basic objective
of the proposed work is to establish the context in which, when it comes to the modern civil law
regulation, the incidence of two different legal terms may be determined. Keywords: precarium,
precaria, Middle Ages, feudal law, modern system of civil law.

1. INTRODUCTION

Based on the wildly learning about the reception of Roman law regulation in the private law
tradition of European countries, landing of the things in the period of application of the ius
commune could be realized through two basic institutes, commodatum and precarium. At the
outset it is important to stress that precarium as the contractual relationship was regulated
even in the Justinian law and it retained this indicated model in the time of application of the
ius commune.

2. CHARACTERISTICS OF ROMAN LAW INSTITUTE PRECARIUM IN THE
SYSTEM OF IUS COMMUNE

The legal sources relevant to the ius commune attempted to determine the difference in
achieving loan by applying both legal institutions, thus precarium as an object of the legal
regulation of the source is mainly addition to the loan for use. Older sources of ius commune
contextually demarcated institutes of commodatum and precarium by analyzing four criteria
of demarcation known from Accursii's Glossa simile with D. 43, 26, 1, 3.

First of all, in addition to free revocation, which makes a fundamental distinguishing mark,
Glossa non officium includes vagueness of the use of things as fundamental characteristic that
distinguishes precarium from loan for use; Glossa non officium with D. 13, 6, 17, 3: "...

commodatum semper date cum praefinitione certi usus." ! The next difference suggested by the

1
Accursius, Glossa Ordinaria: Glosa non officium, ad. 1. In commodato, ff. Commodati in addition to D. 13, 6,
17, 3: “..loan is always granted on the assumption of determination of the application..”; Accursii's Glossa
Ordinaria hereinafter cited according to: Accursii Glossa in Digestum novum (Corpus glosatorum iuris civilis),
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legal sources makes up the fundamental characteristic of precarium in the system of ius commune,
which was undoubtedly taken from the Roman legal formulation of the Institute. Different from
the loan that is not dependent on the will of lenders in respect to termination of the contract,
precarium was significantly marked by the free revocability of legal rights of the lender. The right
to revoke was not limited in time, thus the lender was authorized to demand the return of things at
any time. In this regard, precarium was in no way different from its Roman ancestor, thus

following those characteristics significant reception of Roman legal rules can be confirmed.2 In
terms of accountability criteria that defined the legal position of the precarist in Roman law it is to
determine their identity in the legal system of common law. Glossa simile in addition to D. 43, 26,
8, 3 and 5 defines the responsibility of the precarist as follows. Just as the precarist in Justinian's
law, the precarist in common law was responsible for any damage or destruction of the borrowed
thing that could have been caused by his evil intent or gross negligence. In relation to the
responsibility of the borrower in common law which we had previously described, the legal
position of the precarist was significantly more favorable, especially if one takes into account that
the responsibility of the borrower had to be justified for any, even the slightest degree of
negligence in relation to the preservation of the borrowed things. However, further in Accursii's

glossa in addition to D. 43, 26, 8, 33, it is clear that the limitation of liability of the precarist to the
above standards, dolus and culpa lata, does not apply after the beginning of litigation. From that
point, the legal position of a precarist in terms of liability for damage of borrowed things is
equated with those of the borrower and expands on omnis culpa. Finally, as an important
distinguishing criterion of the two institutes Accursii recognizes the nature and type of things that
might have been the object of borrowing in one of the two legal forms. While in common law the
subject of loan could only be movable property, the subject of precarium, according to the
interpretation of Accursii, could be real estates. If the manifesting form of a signed contract was
not explicitly defined, the lending of real estate was considered precarium, while commodatum
was considered in the case of lending of movable property. Modern Romanistic literature, which
attempted to critically interpret the sources of the common law, represents the opinion according
to which the application of the rules of precarium was much more prevalent in cases of a loan of
the land. (Lydorf, 2012, p. 601) Therefore, it is surprising, according to Lydof, that the content of
the glossa in addition to D. 43, 26 does not mention for example the case of borrowing land.
(Lydorf, 2012, p. 601) The content of glossa can not serve as a rule according to which particular

types of things would become the subject of a particular legal institute. 4 The above glossa in

addition to D. 43, 26 just set indications of the existence of the contract on the loan in those cases
where it was a loan of movable property in question, and the content of a legal transaction did not
clearly indicate whether it was a loan for use or precarium.

(1483), Nuremberg, Anton Koberger, April, 20, Retrieved from http://tudigit.ulb.tu-darmstadt.de/show/inc-v-
123; and according to: Chiari, Girolamo, Crassus, Bernardinus, Accursius, Franciscus <Senior>, Corpus iuris
civilis, Digestum vetus mit der Glossa ordinaria von Accursius Florentinus und Summaria von Hieronymus
Clarius, (1494), Venedig, Retrieved from
http://bildsuche.digitale-
sammlungen.de/index.html?c=viewer&bandnummer=bsb00051834&pimage=00717 &v=pdf&nav=&lI=it., June
20, 2016.

Glossa ordinaria to D. 43, 26, 12: “Precarium in omni tempore liberalitatis, in principio et in fine...

Accursius, Glossa ordinaria, Glosa ex liberalitat, ad. 1. Quaesitum est, ff. De precario. to D. 43, 26, 8, 3:
...quia hic de dolo et culpa lata tantum tenetur: nisi litis constentatio.*

This is opposed by glossa to D. 13, 6, 1, 1 in which Accurisius discussed on the questioned exising even in the
Roman law about a possibility to loan a land.
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Indicating the possibility of a precarious loan of land, even in the sources of common law,
raised a question of demarcation of the mentioned Institute from medieval feudal Institute of
precaria whose occurrence is related to the period of the 8th century. This need is even more
meaningful if one bears in mind the fact that the feudal institution is the foundation of land
relations throughout the Middle Ages, especially in France.

3. CHARACTERISTICS OF THE FEUDAL INSTITUTION PRECARIA
As precarium in the field of medieval France had specific characteristics in relation to the
regulation of the same institute in the field of German countries which took over provisions of

Justinian law, these characteristics will be specifically analyzed. > In legal literature the
Institute of precaria is often identified with empfytheusis and the right of usufruct. In this
sense, in order to clarify the actual functions and charecteristics of precarium, it is necessary
to delineate these legal relations. The latter distinction is more evident in the period in which
precarium becomes a contractual relationship that results in guaranteed certain rights of the
precarist, thus necessarily loses its free nature. Although the difference between the Institutes
precarium and precaria is convincingly expressed in terms of their fundamental
characteristics it should be determined further in the text whether the listed differences also
refer to the absolute absence of common elements.

Social opportunities arising between the 3rd and 4th century, directed against slaveholding
achievements of the Roman Empire created a suitable conditions for the development of

agricultural agreements, which will mark the Frankish state and the Iaw.6 In reality the
mentioned contracts pointed to the permanent lease of land (precarium), i.e. the contract was
concluded between the landowner (potens) and the lessee (humilis) including payment of a
symbolic rent. Thereby the lessee did not acquire real legal right of the land, and duration of
the relations depended mainly on the will of potens. (Ellul, 1964, p. 65; Lesne, 1940, p. 314)
The same instrument started to be used by the church, of course, with more prominent
characteristic of gratuitousness, and the name precarium is in every day used in the feminine
form precaria to label the above mentioned relations. ( Levy, Castaldo, 2002, p. 376)
Different sub forms of the instrument precaria are known in legal literature by various names
such as precaria data, precaria oblata, precaria renumeratoria, precaria sub verbo Regis.
The mentioned relations were forms of lifetime use of the land without the right to
inheritance, but they retained the nature of revocability ad nutum as a fundamental
characteristic of the relationship of non-contractual nature compliant to medieval needs.

The occurrence of benefits, which are primarily of Germanic origin, coincided with the
occurrence of the institute of precarium in common law, and a common name “precarium"
acquired these relations relatively late due to the expansion of the canonical legal provisions on

It should already be noted that English law did not recognize the institute of precarium in the sense which was
assigned to it by continental systems of law, therefore, comparative analysis of the existing medieval law, as
well as one of the modern for the area where the true English law remains deprived of its content.

6 Boudot, Michael, Finding, Susan, Intoduction: Approches historiques comparées de la précarité, Retrieved from

https://www.google hr/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0ahUKEwjW0

KLBSfTNAhVB2RoKHbS2CjwQFggfMA A&url=http%3A%2F%2Fwww.academia.edu%2F19086304%2FAp
proches_historiques_compar%25C3%25A9es_de_la_pr%25C3%?25A9carit%25C3%25A9 France_Angleterre

_2014&usg=AFQjCNHaCr9fal CrewNOm4KFJ1TIBNAUQ, 11.07.2016., p. 3-4.
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property rights relations. ! (Schroder, 1889, p.158 with references to literature in note 301).
However, to what extent is a nature of such legal relations synonymous to Roman Institute of
precarium? It should not be overlooked that both legal institutions have a common name, that
they represent the idea of free cession based upon a request of an authorized person and that
they are not contrary to the law of the land. However, there were certain legal interpretations
which found the lack of common origin of the two institutes, claiming suspended
gratuitousness of the first of them or questioning the revocability as a fundamental
characteristic of the latter. (De Coulanges, Iuistol, 1873.). Nevertheless, Rolland says that this
statement is contradictory to historical development of the institute although he acknowledges
the need of extreme effort in order to determine the links between them. (De Rolland, 1877, p.
85). An explanation of the historical development of the institute precaria Rolland argued by
the need of social practices of the Middle Ages which were significantly improved by the
adoption of the royal constitution, which, however, also resulted in a changed frequency of
the use and meaning of the Roman precarium. For Rolland Demante's opinion on the matter
seemed acceptable to justify the above assertions. "During the period in discussion the
principles of long-term lease funds expanded its use from larger to smaller similar areas. It is
unlikely that in such circumstances the difference between precarie ut possideret and précaire
ut in possessione esset were preserved. The holder was approved the lease and precarie likely
to execute them independently, that is, on his own behalf. Having been granted legal title, the
holder was regularly recognized protection in the form of actio in rem, which, combining the
lease and precarie, caused assumptions for the formation of long-term lease, emphyteusis.
(Demante, 1860, p. 52-53). This way, lease relations, according to Demante, already in the 8th
century received precarious prefix, although the meaning is far from the Roman legal sources.
(Demante, 1860, p. 53). For both legal institutions applied the same formula taken from
Justinian codification which was followed by a significant connection of the Institute. Even
though he had a quality of possession per precarium possidet, beneficial owner of such
holdings had physical possession of the land inconsistent with animus rem sibi habendi. This
way such a form of ownership was significantly away from precaria possessio.

Although precarium in ius comune retained its charecteristics it had in Corpus luris Civilis,
medieval canon law, in addition to this one, also regulated the special Institute of precaria. It
was used by the church in order to cede the land on the use of their customers for a limited
time. The difference between Roman precarium and precaria is fully developed in X 3, 14, 3.
In his Summa Hostiensis described this special institute in the following way.

Summa Hostiensis Libri 3, § 14 (de precariis): ,,Contractus qui dicitur precaria magis
durat quam homo vivat quod transit in heredum sed de quingquennio in quinquennium est
revocandus...et puto quod praestatur sub certo censu quia forte est terra minus utilis et

i . . - i . . L .8
dabitur usque ad quinquennium alicui Rustico cuius labore meliorabitur illa terra.

This legal relationship lasted no longer than until the death of the beneficiary, and if the duration
of the mentioned relation was contracted to a shorter period, the parties had the option to

_ Schréder emphasizes that the confusion which arises from using the two terms beneficium and precaria did exist, but
it was only terminological. In practice, the use of both expressions referred to the cession of land to use.

Summa Hostiensis Libri 3, § 14 “The contract called precaria lasts no longer than until the death of
beneficiaries, and then it passes to the heirs, after the expiry of the five-year period the contract is revoked...
although originally the land was granted to anyone, after the expiry of the five-year period, the land was granted
exclusively to the one whose work had most improved the land.
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explicitly extend the relationship after the expiry of the five-year period, otherwise the
relationship was tacitly prolonged as locatio conductio. (Coing, 1985, p. 371).A similar

regulation of the eponymous institute is present in the content of Gratian Decree. = The decree
states that the holdings entitled precaria should not be presumed as church property unless
they follow from the characteristics of giving. But glossa Precaria with C Il
Ecclesiaticarum rerum precarieta qualiter fieri debeant points out that by giving, entitled
precaria, it is considered handing of ecclesiastical goods to usufruct in exchange for certain
benefits and it mentions alleged similarity of previously mentioned cessions with
emphyteusis, where the difference between the two institutes lies in a limited period of the
Institute precaria to five years, in a request that establishes the provision and in the right to
free revocation. Unlike the Roman precarium, this legal relationship could not have been
unilaterally revoked. Hartmann believes that Roman law of the Institute of precarium had

nothing in common with medieval precaria10 (Hartmann, 1906, p. 340; Seeliger, 1903, p. 21)
except for the name. (Hartmann, 1906, p. 340). Because what was crucial and
characteristically for the precario possidere, and that was the possibility of absolute
revocation at any time, could have been found in many formulations of precarium as well as
in many documents, and only exceptionally in many documents about precarium, and a
medieval precarist was regularly imposed a number of obligations which were not compatible
with the essence of Roman precarium. (Seeliger, 1930, p. 13; Hartmann,1906, p. 340.)

In the continuation of his research on the relationship between the Italian and Frankish medieval
precaria and Roman precarium Hartmann (Hartmann, 1906, p. 340) sought to determine the
circumstances that led to the development of this institute and concluded the following: "If the
alleged connection is not observed from legal but from a historical point of view, it is easy to
guess the question how ... magis one ad donationes et benefits cause, quam ad negotii contracti
spectat precarieta conditio could have emerged from the Roman Institute, which had only

o For research purposes the source was citated according to: Decretum Gratiani emendatum et notationibus
illustratum una cum glossis, (1584), Apud Magnam Societatem, Retrieved from
https://books.google.hr/books?id=dANNAAAACAAI&PY=PA1179&Ipg=PA1179&dqg=decretum+gratiani+preca
ria+ecclesiasticarum&source=bl&ots=XP90hGugAC&sig=7C5Bd3TnSID4KV57U1VykOtCVxs&hl=en&sa=X
&ved=0ahUKEwjUq7by09HNAhVCmBoKHRM]DrwQ6AEIPTAF#v=onepage&q=decretum%20gratiani%20p
recaria%?20ecclesiasticarum&f=false; July 1, 2016

lo Precaria in the recent use of the word does not apply to legal content, but the form of the conclusion of the contract,
which can preferably be applied to a variety of legal matters. In Italy, the lease contract to 19 or 29 years was called
"libellus". The name stems from the application in which the tenant asked for cession of the plot as shown in Cod.
Just. XI, 66, 2. The contract is marked upon this request, which had already given all the conditions, although it was
followed by "praeceptum™ of the lessor, while both the libellus and praeceptum, and did not merge into a single
document. In Italy "precaria” was also a technical term for emphyteusis concluded with three generations, because
borrowing should have been preceded by "petitio" emphyteusis. So here and elsewhere precaria is not a contract on
revocable cession of things or a right — a contract, which after all had never had to be concluded in writing, but a
written request in which it was legally requested for cession of a thing in any form, and only later in the course of time
both the contract and legal relation itself which was determined according to the written request. That postulatio,
petitio, precaria is also missing in any of the Frankish formulations that supposedly formed the basis for a variety of
legal relations and the relations of the loan. Seeliger says rightly: "It may be noted only one thing in common: precaria
is borrowing that resulted from a request”.; Hartmann, L, (1906)
, Bemerkungen zur italienischen und frinkischen Precaria, St. Bauer; L. M. Hartmann;, G. von Below,
Vierteljahrschrift fir Social und Wirtschaftsgeschichte 4., p. 341.; Seeliger, G., (1903), Die soziale und politische
Bedeutung der Grundherrschaft im frithen Mittelalter. Untersuchungen iiber Hofrecht, Immunitét und Landlehen,
Leipzig, , p. 21.
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minimal significance during the late Roman Empire."11 Since such a relationship was rather
consisted of providing binding services than of legal form for the economic relevant fact it
was one of the fundaments of the mentioned medieval legal relations. The same is confirmed
by Voltelini, stating that the Frankish feudal precaria undoubtedly stemmed from the Roman
legal Institute. (Voltelini,1922, p. 261; Dopsch 1918-1920., p. 21).

Borrowing of the property, i.e. a house or land was originally unknown to Germanic law. The
impossibility of borrowing real estate is a specificity of civil legal regulation of medieval

statutes that regulated the legal relations in German cities.”  (Schultz, 1922, p. 81). However,
the development of economic and social conditions in the area of Germanic countries resulted
in the reception of Roman and canonical legal provisions, thus the loan of land became an
integral part of medieval legal practice. In this context there can be noticed the establishment
of the Roman Institute of precarium as the contractual nature of the relationship with the
element of gratuitousness and free revocation. (Brunner, 1892, p. 249) The conclusion of the
mentioned relations were preceded by a written request of the authorized user, which has been
known since the Roman law as precaria. The above request became a reversible document
through which the lender could have requested for revocation, and a legal relationship that
was established on the basis of that document was called precaria.

Given the characteristics of the previously displayed Institutes, the Roman legal precarium and
feudal precaria, it can be conclusively stated that the development path of loan relations could
have been such that the contradiction between economically dependent and economically
independent loan and lease relations was destined already in Roman law. (Hartmann, 1906 p. 348)
Furthermore, the right of usufruct of the church property was determined by imperial and
ecclesiastical protecting provisions; however, due to the encroachment of the new royal power in
the church property these restrictions were lifted, and it came to the creation of beneficium of
Carolingian period. (Hartmann, 1906, p. 348). Previously shown presentation on the
characteristics of the two institutes tried to establish their common characteristics which during
the middle Ages met the needs of real estate transactions. Already at first sight it is obvious that
the Roman legal Institute precarium lost its meaning in legal transactions, and the idea of free
cession of the things was replaced by acquiring possession of things, i.e., real estates, which was
conditioned by completing various military or land services and marked by the inability of free
revocation. Such the relationship involved only the execution of actual power over the thing, i.e.

its detention, but with no will to really detain it animus rem sibi habendi.13 (Romac, 1994, p. 141;
Von Savigny, 1865, p. 144-146; Von Savigny, 1848, p. 42-45; Kaser, 1955, p. 123) With no
difference from the Roman legal Institute precarium, which is, when it comes to legal sources, the
object of analysis in the regulations on obligatory and legal relations, it is quite obvious that it is
necessary to analyze the medieval Institute precaria in accordance with the rules of the law of
obligations. It remains, therefore, to determine, in what context, when it

D 43, 26, 14: ,,....situation based on precarium is based more on donation and benefits rather than on
contractual legal relation.

Schultz suggests that the above provisions of the city right should be interpreted in a way that the borrowing
of real estates was never ruled out, but the circumstance that the borrowing of land never happened in practice is
the reason for non-inclusion of real-estates as a potential object of borrowing in the content of city law.

13When the Roman speaks of possessio naturalis it refers to the factual usual hold of things (corpus) without
intent to keep hold of it permanently (animus possidendi). During medieval law this form of holding things was
called detention. Detainers were mainly people who run things through a mandatory relationship. They are not
the possessors of things as property belongs to persons in whose name detainer run things.
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comes to modern civil arrangements, is possible to interpret the term precarium from the
contractual perspective and when from the perspective of property right organization.

Influenced by the pandect science which critically analyzed Roman legal sources, trying to
match them with the needs of legal practice it came to the development of the concept of
precarious property. In his important work Das Recht des Besitzes Savigny significantly
separated the term holdings from precarious detention, i.e. holding things. According to
Savigny, precarium is non-binding institute of obligatory legal nature, defined by the
following characteristics: "... a precarist is the one who holds the thing, the owner is the one
who actually owns the thing and who transfers it into the hands of a precarious holder. If the
possessor of a thing is not really the owner, only the owner can file a lawsuit to demand its
return.” (Savigny, 1848, p. 223- 224) Such a detention is called the precarium detention
because the precarist can not gain possession of things, but just keep it through the will of the
real owner. A special situation occurs when the precarist does not obey to return the thing
even upon the request of the owner. In that case he becomes vicious, dishonest possessor of
the thing. From the perspective of property right organization it is possible, therefore, in the
above-mentioned case, to equate the legal position of the precarist to that of the owner.

4. PRECARIUM IN MODERN CIVIL LAW SYSTEMS

When it comes to modern codification of civil law, there is a different approach to the
interpretation of legal position of the precarist. A detailed analysis of some of the property
rights provisions of certain regulations leads to the impression that the possessive conception
(subjectivist or objectivist), upon which particular civil law system was based, significantly
influenced the incidence of the obligatory legal precarium. In order to clarify the confusion
caused by the two-sided incidence of the eponymous institute in the context of modern
organization of the civil law, in continuation we are going to try to delineate the term
contractual cession of things to the use from the precarious hold of things.

German BGB does not recognize a separate obligatory legal regulation of the institute precarium.
What makes up the facts needed for the emergence of obligatory legal precarium is covered by

the provisions of the BGB in § 604/3 referring to a separate regulation of the contract of loan.14
When someone has the factual power which is executed without independent legal status, on the

basis of consent by the third party, it is about dependent detention within the context of § 85515.
The fact that in the above-mentioned case, treated in § 855 BGB, is about cession of things due to
the dominant position of the lender and dependent regulation of the position of the borrower
makes the legal consequences related to the protection of the property unnecessary and unwanted.
The legal situation is the same as with the incomplete precarium because the effects typical for
legal possession do not apply to that term. Although it seemed at the first glance that the BGB in
the provisions of § 855 included the case of precarious relations, now we can surely claim that the
incomplete possession, which can often be set up in everyday human relations, was not significant
enough for legal transactions to be assumed legal regulation by a legislator. The reason is practical
if one keeps in mind that the need for retention of precarium did not exist in the BGB from the
standpoint of possessory legal protection. (Staudinger, 2005, p. 431) In accordance with the
provisions (§ 855) a precarist could count on

14§ 604/3 of BGB: “If the duration of the loan neither has been specified nor is to be inferred from the purpose
of the loan, then the lender may demand the thing back at any time.*

1 . . . .

5§ 855 of BGB: “If a person exercises actual control over a thing for another in the other’s household or in the
other’s trade or business or in a similar relationship, by virtue of which he has to follow instructions from the
other that relate to the thing, only the other shall be the possessor.*
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possessory legal protection because just as borrower he was protected by the rules of
compulsory relations. (Esser, Schmidt, Weyer, 1984, p. 195) Due to the regulation of the
contract of loan and the regulation of the legal position of the holder in the BGB it would be
difficult to determine in which direction such a regulation would be possible at all. As the
effects of the legal position of the holder could not be applied to precarists just as well as the
associated legal protection in accordance with the current conception of BGB he can only be
provided legal protection from bondage. This way the precarium is retained in the content of
the BGB as a subset of the contract of loan with the right of the lender to at any time require
the return of borrowed things.

Different from German law, which due to the specific construction of possessory relations
does not provide protection of possession to the lender, but only the one that results from
bondage, and considers precarium a subset of the loan contract, the Austrian ABGB

recognizes precarium as a separate contractual relationship. (Rummel, 1983, p. 1118)16 Older
understanding of precarium, which denied the institute's contractual nature, is considered
obsolete, hence modern jurisprudence is in favor of a contractual nature of precarium. In legal
practice it often does happen that the thing is ceded to another person without contracting
precarium or borrowing. If such a use lasts for a longer period of time than by applying § 863,

I17 it can be considered that the use of things is allowed until the time of revocation, which
depends on the will of the lender. In this case, by a contractual claiming the lender of the thing
will be entitled recovery of a thing if the thing had not been returned upon having it reclaimed.
Should contractual nature of precarium be denied there would be no possibility for the lender to
request for the recovery of the thing in the form of contract lawsuit. Upon expiry of the period in
which it was possible to file a lawsuit against trespassing a lender could achieve protection only

by rei vindicatio or actio publicianals. This would in any case make the burden of proof more
difficult by the lender, but as the subject of precarium may be someone else’s property the
question is whether the lender in general could be reimbursed for things through the above process
means. The answer to the question whether the precarist is really the owner of rights and whether
in this respect he is entitled to ?rotection of possession was tried to be found through the

interpretation of § 345 of ABGB 9. The content of the above paragraph determines when the
possession is considered illegal and unfair, i.e. false, and the definition leads to the conclusion

about the falsity of the property acquired by abuse of courtesy (precario). Schey believes that
obligatory legal permission of the rights of use can be given until the revocation

16§ 974 ABGB: ,,Hat man weder die Dauer, noch die Absicht des Gebrauches bestimmt; so entsteht kein wahrer
Vertrag, sondern ein unverbindliches Bittleihen (Prekarium), und der Verleiher kann die entlehnte Sache nach
Willkiir zuriickfordern. ““; In case the term and the intenion of the use has not been deterined; no real contract
exists, but a not obligatory precarium and the lender can at his pleasure demand back the thing borrowed.

7Application of § 863/1 explains the possibility for the will, in this case aimed at contracting the precarium to
be declared not only expressly by words and signs generally adopted, but also tacitly by such acts, which in
consideration of all circumstances admit no reasonable ground for doubt that the contract has been concluded.

18 Ownership lawsuit from § 366 of ABGB authorizes the owner of the thing to exclude every other person from
the possession of his thing and that the owner has the right to demand back the thing judicially from everyone
who withheld the thing from him. The burden of proof is borne by the plaintiff who must prove his ownership
and the defendant's detention of things. On the other hand, actio Publiciana as a lawsuit of assumed property
owner facilitates the burden of proof to its applicant who has to prove the title and true method of acquiring the
property. In relation to the holder without legal titles or lesser legal title the plaintiff is to be considered the
owner of the things.

1g§ 345 ABGB-a: If someone forces himself or sneaks secretly by fraud or entreaty, into the possession, and
endeavors to change into a constitution right that, which has been permitted him from kindness, without taking
upon himself a lasting obligation, the possession in itself illegitimate and mala fide becomes besides spurious, in
contrary case the possession is considered not spurious.

91



16th International Scientific Conference on Economic and Social Development
— The Legal Challenges of Modern World — Split, 1-2 September 2016

which depends on the discretion of the lender, thus precarist acquires legal possession and the
right to protection of possession. (Schey, 1895, p. 271) In a review of ABGB Klang appropriately
explained that the legal nature of precarium does not depend on whether the precarist has the right
to protection of possession, but it depends on the interpretation of § 345 of ABGB. In order to
answer the question it is necessary to determine if by the agreement on cession in precarium
borrower is actually granted the right to use or not. (Klang, 1934, p. 702) If so, then we can not
talk about the acquisition of precarium in terms of § 345 because it is not necessary for the
precarist for what was given as an expression of courtesy by the lender to transform into the right.
In this case the borrower acquires the legal possession and protection of possession. But if he is
permitted the use only as a mere courtesy, then it is a case of acquisition from § 345 and it can not
be either a case of possessory protection or the existence of the contract. In previous interpretation
Klang is probably trying to determine the boundary between the acquisition of exploitation rights
on the basis of a negotiated cession of things in precarium and unauthorized acquisition of things
by misuse of courtesy of a lender. Protection of possession, therefore, can only be given to the
precarist who was allowed the use of things based upon the agreement of the parties. Whoever
owns the thing by misuse does not have the legal basis of ownership, and in this respect, is not
entitled to possessory protection. (Apathy, Riedler, 2010, p. 649). Content of conducted
consideration on the legal nature of precarium and legal position of precarists in relation to the
thing given in precarium leads to the following conclusions. From § 974 of ABGB results that
"precarium” is not "real contract". The title of the contract does not result either in a right or
obligation neither for the lender nor for the borrower; cession of things in precario does not mean
the transfer of the right to use which "continues to last” even after that moment. Consequently it
follows that through this cession, in accordance with § 313, precarist does not acquire property
rights. His detention is based, as it is added by § 974, only on the "non-binding precarium". If the
precarist, upon having it reclaimed and contrary to the will of the lender aims to " convert to
permanent right what was allowed to him out of service, without being subjected to an ongoing
obligation", the precarist arbitrarily comes into possession of things or rights of use. However, this
possession of his is wrong, i.e. false according to § 345 and may be seized from him by a lawsuit
to protect the property from § 346. In accordance with the contents of the mentioned paragraph it
can be required from any untrue holder to establish previous state as well as compensation. Both
are under the jurisdiction of the court upon conducting hearings and regardless of the stronger
right. Therefore, in this case, preference is given to possessory right over the petitory request of
the lender. If one examines the situation of the lender of things in precarium during the execution
of revocation of things upon reclaiming it remains to determine the appropriateness of the use of
contract lawsuit against the precarist in Austrian law. In the period after the entry into force of the
Code Civil (hereinafter CC) precarium was modified into the contract of loan with the right of
free revocation and return of things at any time and as such it was very often applied.

Such legal use stems from the extensive interpretation of § 1888 of CC, which enables the
lender to require recovery of things at any time if duration of use had not been agreed at the
time of the legal transaction or subsequently. However, it must not be concluded that in such a
case it is the question of a special institute of precarium, but the question of a contract of loan,
as evidenced by regulation of responsibilities which is in this case applied to the recipients of
things, and is determined by paragraphs 1880-1887 of CC. Editors of the legal text were less
successful in the formation of a unique term, thus called the holders of things, within the
meaning of § 2236 of CC, the precarists. This way the old law was used incorrectly.
Determination of certain categories of legal holdings to which legal provision is applied is
necessary because of the continuing reconstruction of the meaning and nature of the legal
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relation, which the adjective “precarious " from the legislation refers to. In the cases to follow in
French CC owning is mentioned under the common precarium name. The first of these is the legal
position of the lessee in respect of things ceded in the lease. Furthermore, legal position of lender
in terms of things ceded to lease is the same, as well as the position of a borrower in terms of a
borrowed thing and a precarist. The latter requires clarification. In quite an old commentary on the
French law of obligations from the second half of the 19th century Pont found that the use and
exploitation of precarium as contractual relationship are in practical use although the editors of
legal text omitted to expressly regulate this legal institute. (Pont, 1877, p. 26) The use of the above
mentioned institute was, yet, limited to the rural parts of France. Pont stated that due to the lack of
legal regulation of precarium in the CC the rules of Roman law should be applied to the
regulation of precarium. (Pont, 1877, p. 26) Rolland rejected this claim stating that according to
the French mandatory law based on CC it is impossible to call the precarist ordinary detainer of
things. (Rolland, 1877, p. 104) This is also opposed to by the previously mentioned rules which
refer to differentiation of the detention and possession of things when it is primarily referred to the
definition of possession in § 2228 of CC. Rolland represents the function of precarium the same
as the one in the old French law, therefore, a different manifestation of the contract on loan of
things, which is marked by gratuitousness and free revocation at any time dependent on the
willingness of lender of things to precarium, i.e. lending. (Rolland, 1877, p. 105) In this respect
the precarist has only physical contact with the borrowed thing that he holds on behalf of its
owner or lender in precarium (since the lender does not necessarily have to be the owner of the
thing), and instead of the former liability for dolus and culpa lata he is subjected to more broadly
regulated responsibilities that result from the contents of § 1880- 1882 of CC. Indeed, as soon as
the agreement of precarium showed only loan for the purpose of using things, altered only in
terms of duration, it was not possible for the precarist to be considered the owner of the thing in
terms of animo rem sibi habendi. On the other hand, if the precarium is placed in the same
position as the contract on the loan to the extent they do not differ from one another in use, it is
necessary to determine the circumstances which will be the base for determining the differences in
their effects. "Owning as the borrower means to only have physical possession of the thing whose
ownership belongs to another.” In the same way precarious possession is defined. In this way, the
difference between owning animo domini called civil possession and common ownership or
natural possession are eliminated. The first one is in jure consistit, the second one in corpore. The
first one can only belong to someone who is the real owner, the other can apply to all quasi-deed
possessors, as the one who possesses vi, clam, precario i.e. by force, stealthily and by application
method. The term general precarious possession, replaced in some way with the natural
possession, is used in order to mark the position of all those who do not have civil possession. On
the other hand, by marking precarious possession the French civil law made a distinction between
the property and the detention, where precarious possession is the possession of a person who has
a physical power over things, but which in relation to the subjective element animus significantly
differs from the legal definition of property.

5. CONCLUSION

The incidence of two almost namesake institutes, general legal precarium and feudal precaria
during the middle Ages requires a very cautious approach due to the similarity in the name. In
reality it refers to the absence of common elements. The analysis of legal sources, already at first
sight, make it obvious that the Roman legal Institute precarium lost its meaning in medieval legal
transactions, and the idea of gratuitous giving of things to use was replaced by acquiring
possession of things, i.e., real estates, which was conditioned by completing various military or
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land services and marked by an inability to free revocation. Such a relationship involved only
the execution of actual power over things, i.e. its detention, yet with no will to keep it really
animus rem sibi habendi. No different from Roman legal Institute precarium, which, when it
comes to legal sources, is the object of analysis in the regulations on obligation relationships,
it is quite obvious that the medieval Institute precaria is necessary to analyze in accordance
with the rules of the law of obligations. At least when it comes to feudal arrangement since
with the disappearance of feudalism the mentioned institute loses its legal relevance. When it
comes to the modern civil-law regulation, the emergence of the term precarium can imply two
meanings, contractual loan for use with the right to free revocation and the method of
acquiring the possession of things by abusing the trust (precario modo). In both cases the
legal position of the precarist in every modern civil law system must be viewed from the
perspective of possessory system. Depending on whether a concept of possession within a
specified civil law system falls under objectivist or subjectivist theory, the legal position of
the precarist is equated with the possessor, i.e. detainer of things which indirectly affected the
ability of private regulation of this institute in the context of the law of obligations. Although
the ius commune on the basis of the reception of Roman law in the European legal tradition
advocated the need for a separate regulation of precarium, the mentioned characteristic was
not accepted by the drafters of the BGB and the Civil Code considering it precarious
superfluous. ABGB generally mentioned precarium in § 974, however this did not meet the
prerequisites of separate regulation of the institute, but was absorbed by the contract on the
loan, thus becoming the subset of the dominant contract.
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96



16th International Scientific Conference on Economic and Social Development
— The Legal Challenges of Modern World — Split, 1-2 September 2016

PROTECTION OF WHISTLEBLOWER'S EMPLOYMENT STATUS

Zeljko Mirjanic
Faculty of Law of the University of Banja Luka, Bosnia and
Herzegovina zemirjanic@gmail.com

Jasna Cosabic
Banja Luka College, Bosnia and Herzegovina
jasnacosabic@live.com

ABSTRACT

This paper analyses a normative question of whether the whistleblower’s employment status
rights should be regulated in a separate manner comparing to rights of employees that are not
whistleblowers. Legislative principles in this matter differ: in some states a whistleblowers’
protection has been provided by a special law, and in some states the protection of persons
reporting corruption and other types of misconduct of employer is provided by labor law. The
status of person being a whistleblower differs as well, ranging from protection only in public
service, to protection of person being engaged in either current employment, or future or past
employment, according to principles of International Labor Organization. The protection of
whistleblowers by the European Union, in sense of, inter alia, latest efforts by the European
Parliament and Ombudsman shall be analyzed and Council of Europe recommendations and
legal views as well, having especially regard to some recent key judgments of the European Court
of Human Rights, which dealt with the whistleblowers’ protection in scope of their right to
freedom of expression, creating thus a valuable case-law in this respect. Finally the legal
protection of whistleblowing in Croatia, Serbia, Montenegro and Bosnia and Herzegovina is
analyzed. Being a key feature of a democratic society, the absence of adequate whistleblowers’
protection from retaliation, discourages the reporting of misconduct, fraud and corruption, which
is done in good faith and in public interest, and deprives the society of one essential factor of its
control. Therefore, effective legal protection of whistleblowers provided for in a special law and
effectively implemented in praxis is of utmost importance.

Keywords: corruption, fraud, employment, freedom of expression, protection of rights,
whistleblowers.

1. INTRODUCTION

The subject of the legal research is the protection of whistleblower’s employment status, as over
the last few years, some neighboring countries have furnished the whistleblowers protection for
the first time, while others lead a dialogue on the implementation of anticorruption strategies and
the applicable court proceedings. Legislative regulation of the whistleblowers protection in certain
European countries is likely to grow into a normative trend in the region. The protection of
employees’ status once they bring out the information on corruption or of illegal acts done by
employer is secured within the protection of rights of all employees, even without legislative
regulation of whistleblower’s protection, but it becomes overly accepted that such a protection is
not enough. The risk of corruption is particularly high in societies which did not provide for
appropriate whistleblower’s protection. Both in private and in public sector, employees are the
ones who notice the irregularities at work first. Therefore, the protection of whistleblowers is of
utmost importance in order to support reporting on misconduct, fraud and corruption (OECD,
2012). Contrary to assumption that the protection of whistleblower’s rights encourages the
employees to report the corruption, there
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are cases in which whistleblowers and employees who supported them, were exposed to
retaliation, despite of being protected by law. So here comes a question of importance of
provisions on whistleblowers protection in such a legal order where the strict implementation of
provisions is a huge problem. What is the influence of the European Union (EU) law and the
European Court of Human Rights (‘ECtHR’) case-law on the protection of whistleblowers?
Regulation of whistleblower’s protection comes due to corruption being both an internal
problem, and a global issue as provided by certain European and international acts. Thus, the
Council of Europe (‘CoE’) in its Recommendation CM/Rec (2014)7 of 30 April 2014 and
Appendix to Recommendation CM/Rec (2014)7, calls its Member states to have in place a
normative, institutional and judicial framework to protect individuals who, in the context of
their work based relationship, report or disclose information on threats or harm to the public
interest stressing out the need for national legislation for the protection of whistleblowers. By
the Civil Law Convention on Corruption of 1999, the CoE asks the Member states to provide
in their internal laws appropriate protection against any unjustified sanction for employees
who have reasonable grounds to suspect corruption and who report in good faith their
suspicion to responsible persons or authorities.

The subject of the analysis at issue are the provisions on protection of employment status of
whistleblowers of the Law on the Protection of Persons who Report the Corruption in the
Institutions of Bosnia and Herzegovina, the Law on the Protection of Whistleblowers in
Republic of Serbia, the Law on the Prevention of Corruption in Montenegro, as well as in the
provisions for whistleblower’s protection in Croatia, within the Labor Law and the State Civil
Servants Law. Since multiple laws are being applied in the proceedings for whistleblowers
protection, the introductory provisions thereof should regulate their connection to other laws,
otherwise it is a legal technical omission which may lead to a dispute. In the said laws the rules
for the protection of employment status of whistleblowers may vary, while the aims and reasons
for legal protection are the same or alike, with the common subject matter: who may acquire the
whistleblower status, the way of reporting the corruption and other kinds of misconduct contrary
to public interest, the employer’s obligation not to retaliate the whistleblower, proceedings of
protection and sanctions for the violation of whistleblower’s rights. The protection of
whistleblowers in these laws and in the European law, determines the subject, aim, thesis and
methods of this paper. There is a question of which persons may obtain the status of
whistleblower, what encompasses the protection of those persons and what is its social value, and
why we need to use dogmatic, normative and axiological method. The aim of research is to
analyze the rules on whistleblowers’ protection and to open discussion on a normative question: is
it enough to provide only for the protection of rights regarding all the employees within labor law,
and the protection inherent to all civil servants and officials according to law on state officials; is
the regulation of the protection of the employment status of persons who report corruption the
subject of a special law or of provisions dispersed in various laws? The protection of
whistleblowers from repercussions out of labor or other kind of working engagement is not the
subject of this legal analysis. The research starts from a general thesis that in transitional societies
the legal regulation of whistleblower protection is inevitable, since the corruption is one of the
most important obstacles for gradual setting up the rule of law. It makes also a serious obstacle for
development of such societies, the causes of which being some non-democratic features of former
socialist systems, some elements of tradition in those societies, underdeveloped institutions of
civil society and a huge discrepancy between the need for some services and possibilities to
satisfy them (in the area of health protection, education and social services) (Malenica, 2010, p.
841). This research is based on a
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thesis that provisions which regulate the protection of employees do not suffice, but the
protection of whistleblowers should be separately regulated. That may be done by a special
law on protection of whistleblowers or by law on protection of employment status of
whistleblowers, but also by certain provisions within labor legislation. The protection of
whistleblowers may be observed as a subject of trade union protection and in that sense it
may be a subject of a social dialogue. Available information on the scale of corruption and a
passive relationship of employees towards that problem, point out to inquiry of how the
employees may be encouraged to report corruption, which has been neglected although good
management should encompass encouraging of whistleblowing (Lipman, 2012).

2. WHISTLEBLOWER NOTION

Legal literature refers to various features of whistleblower notion, and relates to a person who, in
the course of work or in work related circle reports on acts according to his/her knowledge, that
are contrary to legal order, public morals, ethics, etc. Regarding the subject of this paper,
important issues are provided by the Organization of United Nations (OUN), Council of Europe
and International Labor Organization (ILO). OUN gave its recommendations on how the system
of whistleblower protection should be created, with the reporting in good-faith and the protection
against retaliation being the basic guidelines. It is recommended that broad definition of
whistleblowing is used, threshold qualifications for whistleblower protection, procedures for
disclosing information possessed by whistleblowers, penalties for violations, legislative oversight
and administrative processes and adequate resources for investigations and enforcement. Also,
anonymity and confidentiality are important, institutions structure and national authorities that
must be efficient in supervising the functioning of structures that have been created to advise and
protect whistleblowers (Popescu, 2015, p. 137). OUN introduced the whistleblower reporting
system within its structure, in order to reveal irregularities and to root out the misconduct,
to make this organization transparent and open. According to the CoE Recommendation
CM/Rec(2014)7, whistleblower means any person who reports or discloses information on a
threat or harm to the public interest in the context of their work-based relationship, whether it be
in the public or private sector, irrespective of the nature of their working relationship and whether
they are paid or not. Special rules may apply to information relating to national security, defense,
intelligence, public order or international relations of a state. ILO is of the view that the status
at issue may be attributable to current and former employee, and it defines the notion and
actions of whistleblowing as ‘the

reporting by employees or former employees of illegal, irregular, dangerous or unethical
practices by employers” (ILO Thesaurus). Such definitions may be referred to when
enacting the legislative provisions on the whistleblowers protection in member states
of the above international organizations, due to possible variations in defining the
whistleblower notion. The protection of whistleblowers varies in different legal
systems and we may come to the notion of whistleblower in comparative law by
extracting certain common features in most or just some legal systems, while for the
later, the practical value for common definition is limited to compared legal systems.
The analyzed laws on the whistleblowers’ protection, in their introductory provisions
contain definitions of a whistleblower notion, and of other notions that are related to
protection of whistleblowers, in accordance with nomo-technical rule that matter of
definitions are new notions, which were unknown in legal praxis or traditional notions
when other meaning is attributed to them (Mirjani¢, 2014, p. 75). Definitions of notion
of whistleblower, contained in these laws, differ, and those differences are even more
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prominent when we compare this notion with definitions of other notions. The elements of
normative notion of whistleblower in a broader sense, are considered to be the subject,
subject matter and the modality of whistleblowing. The reason for broader approach is the
dependence of the whistleblower notion upon content of provision which defines it, and
upon the content of provisions defining other notions related to the protection of
whistleblowers, which together make one logical entity. Thus, the definitions of public
interest, whistleblowing and corruption show the difference between the whistleblower
and other person which reveals or reports illegal acts. Therefore, the public interest means
general benefit for society, so the whistleblower cannot be a person revealing internal
information only for reason of obtaining personal gain and interest. What is a public
interest and which information are relevant for public, are the questions which are dealt by
particular sovereign states, and for that reason the notion of whistleblower inevitably
varies depending on a definition of public interest (Marti¢, 2016, p. 214). The features of
whistleblower notion in a broader sense, depend also upon the content of provisions which
regulate the obtaining of whistleblower status. Having that in mind, the whistleblower in
BaH is a person employed in BaH institutions and legal persons, who, acting in a good
faith without the misuse of whistleblowing, submit a report to competent persons or
institutions due to reasonable doubt or circumstances that indicate existance of corruption
in some of these institutions or legal persons; on the other hand, whistleblower in Serbia is
a person which makes a disclosure with a view to his/her working engagement or during
the employment process or in the course of using services by state and other authorities,
public bodies or public services, through business cooperation and the right of ownership
over a business company through exposing information on provision violation, human
rights violation, exercise of public authority contrary to its purpose, life threat, public
health danger, security threat, environment, and prevention of great damages. Attribution
of whisleblower notion to persons that are not currently employed, is in accordance with
the afore mentioned CoE recommendation: The national framework should also include
individuals whose work based relationship has ended and, possibly, where it is yet to begin in
cases where information concerning a threat or harm to the public interest has been acquired
during the recruitment process or other pre-contractual negotiation stage. Contrary to
whistleblowers in BaH and Serbia, whistleblower in Montenegro is a person who gets a
right to a reward: whistleblower who by his submitting a report on public interest harm,
indicating a corruption, has contributed to public income or income of a business
company, has a right to a monetary reward from the authorities, business company, other
legal person, or a businessman who gained profit. The right to reward being acquired
starting from the moment of gaining profit or from the moment of irrevocability of
decision on permanent seizure of property, if the whistleblower’s report caused the
initiation and conduct of criminal proceedings. * According to other approach, the
protection of whistleblowers is provided by laws which regulate working relations of civil
officials and servants and employees, and they contain whistleblowing elements in
provisions on protection of these persons, since they do not determine whistleblower
notion. Labor

1
The amount of reward for a whistleblower is determined according to his contribution in relation to the level of
acquired income or seized property, and cannot be less then 3% nor higher then 5% from income, or property.
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law of Croatia, in its chapter regarding the unjustified reasons for dismissal (Article
117) prescribes that reporting by employees due to reasonable doubt of corruption or
submission a report in good faith for that reason to responsible persons or competent
state authorities, is not a justified reason for dismissal. This provision, does not
provide the protection of employee who submits the information on his employer to
media, which may cause harm to employer’s dignity. In case the employee submits the
information to competent executive authorities and media, he would not be protected
for the submission of information to media (accordingly that could be a reason for his
dismissal) (Milkovi¢, 2014, p. 244). Also the Law on State Officials of Croatia (article
14.a) prescribes that reporting of a state official due to a reasonable doubt as to the
corruption or submission of report about that doubt to competent persons or state
authorities, cannot be a justified reason for cessation of employment. The anonymity
of reporting official is guaranteed to be safeguarded, if the competent authority
determines that a severe form of corruption, or protection from denying or limiting
rights and protection from maltreatment, is at issue. On the contrary, the above
mentioned laws on whistleblowers’ protection provide for reporting to the public by
exposing information through public media. What laws at issue have in common is
that the meaning that they provide for the notion of whistleblower corresponds to
recommendation of the mentioned European and international organizations.

3. PROTECTION OF WHISTLEBLOWERS IN THE EUROPEAN UNION LAW

Rules on protection of whistleblowers are not subject of pre-accession harmonization of
national laws with the law of the EU as provided by individual stabilization and association
agreements entered into between the current or potential candidate countries (BaH, Serbia,
Montenegro) with European Communities. As countries with (un)finalized transition process,
they aim to complete the process of transition of domestic law by making their legal system in
accordance with the law of EU and its particular member states. (Mirjani¢, 2014, p. 129) EU
has not yet adequately regulated the protection of whistleblowers, but this issue is
subject of discussion and acts. The EU institutions and member states give great
attention to protection of ‘whistleblowers’. Most of the states do not have special laws
on protection of whistleblowers, but the protection provisions are envisaged by other
laws, for example by labor laws. (Habazin, 2010, p. 346) European Parliament has
adopted in 2013 a Resolution on organized crime, corruption and money laundering,
calling on the European Commission to submit a legislative proposal by the end of the
year, with a view to establishing an effective and comprehensive European whistleblower
protection program in public and private sector. It was aimed to protecting persons who
discover irregularities and report cases of national and cross-border corruption relating
to EU financial interests, and to protect witnesses, informers, and persons cooperating
with courts. The Parliament has also called on the Member States to provide
appropriate and effective protection for whistleblowers. The Parliament has pleaded to
increase the transparency of work of public bodies and that so called ‘red tapes’ are
removed from their documents, and that access to information on every aspect of
administrative organization and activity must be provided, first of all through effective
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protection scheme for whistleblowers.? Having in mind that the Commission did not act as
the European Parliament has called on it for several times, the Parliament has submitted a
parliamentary question to the Commission in June 2015, of whether it intends to submit a
legislative text on whistleblowers’ protection, stressed out that some Member States are
currently amending their laws on that issue and inquired the Commission if it intends to at
least issue guidelines for them. The European Parliament, in its Resolution on the situation
of fundamental rights in the European Union, of 8 September 2015, again called on the
Commission and member states to adopt a whistleblower protection system. The
Commission has adopted a Commission Implementing Directive in December 2015,
underlying that it is important that the procedures for the protection of persons working under a
contract of employment, irrespective of the nature of their working relationship and whether they
are paid or not, who report infringements, retaliation, discrimination or other types of direct or
indirect unfair treatment. The Commission has suggested that these disputes are settled through
dispute resolution rules, i.e. out of courts, or by available judiciary procedures. The Commission
opted for a Directive, since that form leaves the states certain flexibility, including legal, process,
and institutional aspects.®> However, at the EU level, the protection of whistleblowers was
still not adequately broadened. As from 1 January 2014 the EU institutions have been
obliged to issue internal rules on whistleblowing, and only two out of nine have done that.
The European Ombudsman has adopted internal rules on whistleblowing. Although the
work of EU on the process of whistleblower protection is slow and uneven, still the
commitment for strenghtening the legislative mechanisms is obious, both at the Union
institutions level and at the Member States level, as a modality of direct control of work of
institutions in public and private sector. Thus, the EU approaches the USA, but speaking
of the level of protection and in general of popularity and the use of whistleblowing in
Europe and America, there are clear differences regarding the lenght of time the directive
covering this issue is at force. In America, the protection of whistleblowers is present even
in private sector as from 1989, whle in the public one it was introduced more then 10
years before, in 1978 (Shimabukuro, Whitake, 2012). A lot of attention is given to the
institution of whistleblowers there, as it is considered to one of guarantees of democratic
society. National Whistleblower Center deals with the protection of whistleblowers in
proceedings that are being initiated against employers due to fraud, corruption, etc. The
protection of whistleblowers, who point out the problems in society functioning, to
corruption, and alike, and the support of whistleblowers is considered to be a part of
popular culture. Holiwood movies glorify the individual who wins a system putting
himself to a risk (Kaplan, 2001, p. 38), by which a powerful influence to public opinion is
made, and potential whistleblowers are motivated. Still when the protection of individual
righs is at stake, a unified approach is

2 The Commission was asked to promote appropriate legislative framework on whistleblowers protection, access to
information and transparency of lobbying, because it is necessary in order that civic control of governments and
institutions of EU be provided in the European Parliament resolution of 11 March 2015 on the Annual Report

2013 on the Protection of the EU’s Financial Interests — Fight against fraud

3Directive and not Regulation is therefore the most appropriate instrument in order that Member States are
allowed to make their proceedings of reporting of violations efficient in their national systems including the
institutional frame.
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needed between America and the EU, in order that the protection is exercised as
efficiently and uniformly as possible (CoSabié, 2015, p. 59).

4. PROTECTION OF WHISTLEBLOWERS BEFORE THE EUROPEAN COURT OF
HUMAN RIGHTS

Apart from CoE acts encompassing recommendations to member states, extremely important is
the case-law of the ECtHR, which gives guidelines and recommendations by its judgments not
only to states parties to the proceedings, but according to principle of general prevention, to all
member states, as a legal framework that they should obey, in order to avoid the similar future
proceedings against themselves. Whistleblower protection may be regarded as an integral part of
the human rights and fundamental freedoms protection, which makes a sufficient reason for legal
regulation of this protection. In ECtHR judgments, whistleblowing is analyzed through Article 10
of the European Convention for the Protection of Human Rights and Fundamental Freedoms, the
freedom of expression - the right to impart information. The judgments that should be pointed out
are Guja v. Moldova and Heinisch v. Germany.

In Guja v. Moldova case the applicant was employed as a Head of Press Department of the
Prosecutor General’s Office of Moldova. He was dismissed due to exposing two documents that
involved interference by two highly ranked politicians in the course of a criminal proceedings. He
complained under Article 10. The Court has noted that nor the legislature of Moldova nor internal
regulations of the public Prosecutor Office have contained any provision that would regulate the
reporting irregularities by employees. Therefore, the applicant did not have a recourse to which he
could address regarding the misconduct, except to his superiors, and there was no any procedure
for reporting of such misconduct. The Court considered that in such cases, external reporting,
even to journalists may be considered justified. The applicant lost his job which was according to
the Court the most severe sanction, which had not only a negative influence to the career of the
applicant, but also could have a negative impact to other employees of Prosecutor’s office, and
discourage them from reporting any misconduct. Having in mind that the case received a media
attention, such negative influence could have spread to other public servants and officials. This
was the first case of this kind before the Court, so the Court defined criteria that have to be met by
whistleblowers in order to be protected by the Convention, as follows: 1. - the question of whether
the applicant had alternative channels for the disclosure; 2. -the existence of the public interest;
3.- the authenticity of the disclosed information; 4.- detriment to the employer is smaller
compared to the need that public interest is protected; 5.- the applicant acted in good faith; 6.- the
severity of the sanction. The Court noted that having in mind the importance of the right to
freedom of expression on matters of general interest, the right of civil servants and other
employees to report illegal conduct and wrongdoing at their place of work, the Court came to the
conclusion that the interference with the applicant’s right to freedom of expression, in particular
his right to impart information, was not “necessary in a democratic society”, which led to a
violation of Article 10 of the

Convention.

In the case of Heinisch v. Germany, the applicant was employed as a nurse in a Geriatric
department which was predominantly owned by Berlin Land. She and her colleagues have
pointed out at a regular intervals to the management that they are overburdened due to staff
shortage and that services are therefore not being properly documented. During the inspection
examination it was established that there were serious shortcomings in care, including
insufficient number of staff, unsatisfactory care and inadequate documentation. Legal
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representative of the applicant addressed in writing to the company alleging the staff problem and
inquiring as to how the company plans to avoid criminal responsibility. When the company
dismissed the complaints, he submitted a criminal claim, alleging aggravated fraud, and
knowingly not providing a high level of care announced in its advertisements, systematically
hiding problems and requested staff to forge reports on services. The applicant was dismissed in
the same month. Trade union and friends wrote in their letters that her dismissal is a political
disciplinary measure, in order that employees are prevented from disclosing information. The
Court considered that there existed a public interest since it was a sensitive older population at
stake. Domestic courts dismissed the applicant’s complaints. The Court has pointed out that the
applicant acted in a good faith. The Court considered that criminal complaint by the applicant has
to be regarded as ‘whistleblowing’ in line with Article 10, and that the applicant’s dismissal, as
well as the domestic court acts led to interference into her right to freedom of expression.
Although the ‘interference’ was prescribed by law and had a legitimate aim of protecting
rights of others, first of all of business dignity and interests of employer, it was not
proportionate, and domestic courts failed to find a justified balance between the need to
protect the employer’s dignity and the need to protect the applicant’s right to freedom of
expression. In that sense, violation of Article 10 was established.

The Court has thus established whistleblower criteria and the grounds for their protection. The
above mentioned judgments include the whistleblowers in public sector, as well as employees
out of public service. The common feature of these cases is the existence of public interest,
which was in Guja case, prevention of infringement of the course of criminal proceedings, and
in Heinisch case, protection of elderly. Accordingly the public interest may be outlined
through the work of public servants and through the work of employees out of public service.

5. THE WHISTLEBLOWERS’ RIGHT TO EMPLOYMENT STATUS PROTECTION
Regulation of whistleblowers’ rights is based on an assumption that it is realistic to expect the
employee to accept the risk that is inherent to whistleblowing, if an efficient protection is
provided, convinced that employer could not expose him to threat of dismissal or other harming
illegal actions. Harming action is acting or failing to act regarding the whistleblowing by which
the whistleblower, is deprived of his rights or suffers their violation or is put in unfavorable
position. Apart from fear from losing job, the employee faces also a moral dilemma in case of
illegality of work of his employer — to be loyal to employer (in order to protect his private
interest) or to be loyal to public interest. Public interest is morally and legally superior comparing
to private interest of employer (Lubarda, 2012, p 395). There is a prevailing attitude that legal
regulation of protection of rights of employees, and first of all of protection from dismissal, is an
important form of prevention of corruption. The first international document which recognizes the
institute of whistleblower according to its content, is a Termination of Employment Convention
enacted by ILO in 1982, providing that one of the reasons of termination of employment which is
not to be considered justified is ‘the filing of a complaint or the participation in proceedings
against an employer involving alleged violation of laws or regulations or recourse to competent
administrative authorities’-Article 5¢c. With respect to the place of protection, there is a protection
at the employer, protection through agency, before the court, and by bodies competent to
supervise the enforcement of law (employment inspection and administrative inspection). The
content of protection of whistleblowers’ rights may vary: in BaH institutions, those are corrective
measures prohibiting, decreasing or removing causes or consequences of retaliation, in the
Republic of Srbija, those are interim measures that may be requested before, during and after the
judicial proceedings, issued by court in order to
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prevent, remove or decrease harming consequences. The function of such protection is to
prevent or stop harming actions of employers, in due time: whistleblower in a BaH institution
may inform the Agency for prevention of corruption, that there is a harming act against him,
and the Agency shall give instruction to the head of institution to remove the consequence, He

must enforce the instruction within three days from its receipt4, or may be fined. Corrective
measure may be annulled by irrevocable judgment in labor dispute. Function of out of court
protection in Republic of Srbija is provided differently, as parties are informed by court that
they may resolve their dispute through mediation or peaceful resolution of labor disputes. The
most important form of protection of whistleblowers’ rights is the court protection upon
action for determining legality of individual act of employer, which concerned the rights,
obligations and liabilities occurred during work. Also, depending on the law provisions,
action for data protection of whistleblowers and action for damages may be submitted as well.
Whistleblower in Montenegro has the right to court protection from discrimination and work
ill treatment in accordance with the law which regulates the prohibition of discrimination and
the law which prohibits ill treatment at work. Judicial protection of whistleblowing usually
differs from other kinds of labor disputes in: grounds for action, content of action, time-limits
for initiating labor disputes and court members. In judicial proceedings employer must prove
that actions done against the whistleblower were not due to his whistleblowing.

6. CONCLUSION

The legislative frameworks of protection of whistleblowers and discussion in that regard show
that legal regulation of whistleblowers’ rights emerging from employment status and other work
related status by a special law or special provisions within labor legislation, is considered to be
irreplaceable form of fight against corruption. The subject matter of protection may be wider then
the corruption, encompassing the environment protection, security and health, protection of
consumers, irrational disposal of public resources, etc. In line with regulation of whistleblowers’
protection, it is necessary to accomplish confidence that the law shall be implemented. Otherwise,
significant affirmation of whistleblowing cannot be expected since the employees rather protect
their own rights and interests which may be endangered if they reveal information of submit a
report against the employer’s interests. Enactment of first laws on protection of whistleblowers is
a beginning, and legal praxis and knowledge gained in the course of their implementation may
serve as guidance for writing laws which will more suite specific circumstances, tradition, and
legal conscience in a concrete social community. Therefore, it is possible to decrease the gap
between the enactment and implementation of laws, which is inevitable, when speaking of
whistleblowers and whistleblowers protection.
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ABSTRACT
The impartiality of party appointed arbitrators presents an issue of outmost importance in
tripartite commercial and investment arbitral proceedings.
In this paper, the author will question whether the problem of impartiality of arbitrators can
be resolved by purely prescribing the duty of arbitrators to be impartial. Taking into account
that impartiality is a subjective concept, a kind of the mental state of an arbitrator towards
the parties and the dispute, in most of the cases it will be extremely difficult to establish a
personal bias, particularly when it is not possible to determine one arbitrator’s link with the
parties, their lawyers, other arbitrators or with the subject matter of the dispute. On the other
hand, being a party to the proceeding the outcome of which may be shaped according to one
party’s preferences rather than according to the law results with innumerable negative
repercussions that may easily undermine all arguments in favor of arbitration over resorting
to a court in the traditional sense.
The existence of numerous international and domestic principles on impartiality of arbitrators
is important, however not sufficient for coming close to reaching the ideal. The mere fact that
the parties appoint their own arbitrators, often those for whom parties believe that they will
deeply understand the nature of the party’s specific position will often, from the point of view
of interested public, lead to conclusion that the parties’ appointed arbitrators are partisan.
That is why, if we take for granted that the quality of one arbitration is directly linked to the
quality of arbitrators themselves, we may assert that professionalism and ethical obligations
of arbitrators to maintain their integrity and fairness of the process present the most effective
means of securing the quality of one arbitration.
Keywords: commercial arbitration, independence, impartiality, fairness, motion for challenge.

1. INTRODUCTION

The issue of independence and impartiality of arbitrators in a tripartite arbitration is extensively
discussed both in academic literature and case-law of arbitral tribunals as well as that of ordinary
courts of justice. Even a brief look at laws governing arbitration proceedings, available
publications and texts reveals that there are number of rules of international and domestic origin
that promote the need to secure impartiality and independence of arbitrators towards the parties.
There is a general attitude that both independence and impartiality constitute the very core of
arbitrator integrity and that the lack of any of mentioned features would undermine the procedural
guarantee of the right to a fair arbitral proceedings. On the other hand, in practice different
situations occur even in the most sensitive cases involving vast amounts of money or even

unresolved cross-border disputes between states.1 Besides, the fact that different data and
information on cases and practices regarding the application of principles of independence and

One of the latest incidents concerning independence of the arbitrator has occurred in the course of arbitral

proceedings between the Republic of Croatia and the Republic of Slovenia. See partial award (case number
2012-04) of June 30, 2016. Retrieved 23.07.2016. from https://pca-cpa.org/en/home/.
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impartiality can be found suggests that the issue of arbitrators’ independence and impartiality
has never been more important than nowadays.

Does that mean that the principles on impartiality and independence are of questionable
practicality and influence? Is impartiality nothing but an ideal that is impossible to attain to
the full extent? By all means, the answer to the posed question is all but simple.

Arbitration is a lot different than court litigation. If we put aside regularly proclaimed
advantages of arbitration over court litigation (the ones that usually point out the
effectiveness, the user friendliness and confidentiality, the procedural effect of an award as
well as the procedural flexibility of arbitration) we will see that the usually remarked reasons
why parties choose arbitration in most areas of cross border and domestic business relate to a
few facts. The first one is that, unlike the judges, arbitrators often possess knowledge and
expertise helpful to fully understand the subject matter of the dispute and peculiarities of
particular industries and their business and legal surroundings. Although resorting to experts
presents a common way of assistance to the arbitral tribunal, the competency of arbitrators
frequently plays a major role when deciding whether to resort the case to the arbitration or to
the court apparatus. Secondly, it is easy to observe that today’s standard form contracts
suggested and widely used by industry organizations or books for contract drafting contain

arbitration clauses.” Such an approach results with stronger incentives to resort to arbitral
tribunals, not only in international commerce cases as it was before, but also in different types

of domestic transactions, including the transactions between traders and consumers.

The third issue that can be identified relates to the clear tendency of the state court system to
respect and enforce the choice of the parties to opt out of the judicial system in favor of
arbitration.5 At the national level, this kind of trend is being supported not only by the laws on
arbitration that prescribe that in case the parties have agreed to submit their dispute to
arbitration, the court before which the matter was brought shall declare its lack of jurisdiction
upon defendant’s objection unless it finds that the arbitration agreement is null and void, ~ but
also with different state actions aiming at popularization of alternative dispute resolution
mechanism in order to lower pressure on courts and to support speedier and sometimes
cheaper dispute resolution alternatives.

The fact that arbitral proceedings are often regarded as a better, faster and generally speaking
more convenient method of dispute resolution than ordinary court litigation does not mean
that they do not have shortcomings. One of the most intense problems concerns the issue of
impartiality. Namely, for arbitration proceedings to achieve a fair resolution of disputes, the

arbitrator should be able to make his decision without any kind of bias,.7

The first issue we shall address in this paper is the difference between the fair trial standards of
independence and impartiality. As we will see, sometimes the terms “impartial” and

. . . .. 8 .
“independent” induce greater confusion than clarity.” However, the doctrine of procedural law

2 See, e.g., Renna, V. (2016). Report on Independence and Impartiality of Arbitrators, Institute for Promotion of
rbitration and Mediation in the Mediterranean. Retrieved 23.07.2016. from http://www.ispramed.it/.

Bockstiegel, K.H., Kroll, S. M., Nacimiento, P. (2007), Arbitration in Germany. The Model Law in Practice.
gologne and Frankfurt: Kluwer Law International (p. 6-7).
5 Cf. ibid.

Cf. ibid.
® See art. 42 of the Croatian Law on Arbitration (Official Gazette no. 88/2001).
! Murphy, E.A. (1996), Standards of Arbitrator Impartiality: How Impartial Must They Be? (1996), Journal of
Dispute Resolution Vol. 1996/iss2/7., (p.465).

See Croft, C., Kee, C., Waincymer, J. (2013), A Guide to the Uncitral Arbitration Rules. Cambridge University
Press (p. 130).
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allows for making a distinction between these two terms. Although in the focus of this paper
is the issue of impartiality per se, for the purpose of clarity, it will be necessary to point out
the interference of both standards, especially from the aspect of their practical application.

Secondly, we shall check what national approaches to this matter are in force in different legal
systems. Available materials clearly indicate that the U.S. courts are prone to support a very
liberal interpretation of the standard of impartiality in domestic arbitral proceedings. In their
epic work “International Commercial Arbitration” Fouchard, Gaillard and Goldman point out
that the status of party appointed arbitrators remains a subject of controversy and that there is
some support in Europe for denouncing the hypocrisy behind the requirement that party

appointed arbitrators are and must be independent.” Due to interrelation of the two concepts,
the lack of independence would definitely lead to the lack of impartiality, albeit, it is not clear
whether the opposite situation would always result with the determination of the lack of
independence on one arbitrator’s side. It is imaginable that the arbitrator is partial to one side
while independent in the sense of not having any personal relationship with the parties or their
appointed representatives.

In the third part, we will bring forth different ideas on how to foster the arbitrators’ impartiality.
The very end of the paper is reserved for concluding remarks.

2. THE ARBITRATORS’ DUTY TO SAVE THEIR INDEPENDENCE AND
IMPARTIALITY
One of the most important features and advantages of arbitration over court proceedings is the

freedom of the parties in choosing the arbitrators.10 Ordinarily, in tripartite arbitral proceedings
each party appoints one arbitrator while the third one who shall then act as chairman of the panel
and who is often required to be “neutral”, is appointed either by the arbitral institution before
which the proceedings are taking place or by the two party appointed arbitrators.11 Arbitrator
conflicts of interest usually fall into one of two categories: lack of independence and/or lack of

impartiality.12 The lack of either negatively influences the ability of arbitrator to make his
judgement free from any kind of prejudice. As pointed out by Park, in a cross-border context of
commercial arbitration, the prohibition on bias justifies itself by reference to the very same goal
underlying the decision to arbitrate: promoting a level playing field that will be free from any kind

of favoritism or bias.13 Obviously, any kind of legitimized and/or recurring favoritism of one
party over another would undermine the success of arbitration in its national and cross border
dispute resolution context. Therefore, every arbitral proceeding should be able to provide
guarantees of the right to a fair trial of the same quality as regular courts of justice. It turns out
from the case-law of the European Court of Human Rights that this does not necessarily mean that
the right to impartial arbitrator cannot be waived by the parties themselves. When compared to
independence, impartiality presents a concept which is

S Fouchard, F., Gaillard, E., Goldman, B. (1999), International Commercial Arbitration, Kluwer Law
lrdternational, (p. 574).
See Bockstiegel, K.H. et. al., op. cit. (p. 191).

1 The UNCITRAL Model Law on International Commercial Arbitration (1985), with amendments as adopted in
2006. prescribes that in case the parties or the arbitrators fail to agree on a procedure of appointment of the
arbitrators or about the appointment of the third arbitrator, the appointment shall be made, upon the request of a
party, by the court or other authorized authority. This solution has been followed by national legislators that have
modeled national laws on arbitration according to the UNCITRAL Model Law. See, e.g., art. 1035 of the
German Zivilprozessordnung (ZPO) and art. 10 of the Croatian Law on Arbitration.

12 Park, W.W. (2009), Arbitrator Integrity: The Transient and the Permanent, San Diego Law Review, Vol. 46 (p.
9).

%Cf. with Park, W.W. (2009), op. cit. (p. 633).
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somewhat elusive. The most frequent academic commentary that can be found is that the
difference between the two terms lies primarily within the possibility to identify the link between
the parties or someone associated with them and the arbitrator. While independence concerns the
absence of actual identifiable relationship, impartiality, in contrast, is a subjective concept that
would not necessarily require tangible relationship which may lead an arbitrator to favor one

party.14 From a practical point of view, impartiality will need to be assessed against objective

factors such as those used to determine independence.15 That is to say, independence is a situation
capable of objective verification while impartiality, on the other hand, constitutes a mental state, a
kind of a psychological category which will necessarily be subjective and rarely possible to prove

directly.16 While there is a number of situations that have been identified as detrimental to the

arbitrator’s freedom of judgement in terms of his independence,17 the impartiality presents the
concept which is primarily disputed on the basis of several grounds. Naturally, the list of grounds
has no end so it is conceivable that numerous situations may serve as a trigger for questioning one
arbitrator’s impartiality. While the first set of circumstances that may give rise to an arbitrator’s
impartiality concerns the situation in which the arbitrator is already familiar with the dispute or
any connected dispute because of which he or she will no longer have the objectivity required of a
judge taking a new case, the other situation would concern the arbitrator’s prior conducts with
respect to the positions he has taken on a legal or professional matter of importance for the

dispute.18 Both independence and impartiality present guarantees that are immanent for judges.
The question whether the arbitrators carry out a judicial function same as that of judges has been
considered by the European Court of Justice. In its Hoffman v. Finanzamt Trier judgement the
Court has clearly indicated that the services of an arbitrator are principally and habitually those of

settling a dispute between two or more parties, even though this is done on an equitable basis.19

The fact that arbitrators perform the functions of a judge opens space to question one other matter
at issue. Namely, is the first paragraph of art. 6 of the European Convention on Human Rights, the
one that includes both independence and impartiality as principles of prominent value for courts in

democratic societies, directly applicable to arbitral tribunals’?20 Direct application of the
Convention to arbitral proceedings would mean that the basic principles of independence and
impartiality should be duly respected in all kinds of arbitral proceedings, even in those that are not
of compulsory nature, which would eventually lead to the incapability of parties to waive
procedural rights and guarantees as established in the Convention. This way,

14 See Croft, C., Kee, C., Waincymer, J. (2013), A Guide to the UNCITRAL Arbitration Rules. Cambridge
University Press (p. 131).

Ibid. Fouchard et. al. (ref. no. 10) mention the decision of the Swiss Federal Tribunal which has rightly
observed that accusations of partiality will be rejected if based solely on ,,a subjective feeling of one of the
parties rather than solid facts objectively and reasonably justifying mistrust in a person reacting normally” (see
Fouchard et. al., op. cit., p. 567).

Cf. Fouchard et al. (p. 564).

1 Erom the Report on Independence and Impartiality of Arbitrators (see supra, ref. no. 2), it is clear that different kind
of relationships of the arbitrators with the parties, arbitrators' relationships with the parties' counsels, arbitrator’s
relationships with another arbitrator or arbitrator's relationship with the subject matter of the dispute may amount to
the occurrence of justifiable doubts as to the arbitrator's independence and impartiality. Logically, all examples should
EJg viewed in the light of circumstances that surround every particular case.

FoucHard et. al. (ref. no. 10), op. cit. (p. 567-571).

19 See para. 17 of the Judgement of the Court of Justice of the European Communities of September 16, 1997
SCase no. C-145/96.).

OThe full text of the first paragraph art. 6 of the European Convention on Human Rights states as follows: In
the determination of his civil rights and obligation or of any criminal charge against him, everyone is entitled to
a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law.
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the requirements of independence and impartiality in legal documents other than the
Convention would be, if not obsolete, then of weaker effect and influence than the
Convention. However, the European Court of Human Rights has held that, in certain
situations of voluntary waiver of court proceedings in favor of arbitration (which is acceptable
from the point of view of art. 6), the parties are allowed to waive the fundamental right to an

. . . L . . 21

impartial arbitrator if this is done in an unequivocal manner.

Today it is apparent that a number of legal texts including national laws, the rules of different
permanent arbitration courts and international conventions provide that arbitrators must be
independent and impartial. Whenever national laws on arbitration do not address the issue by
clearly pointing out the obligation of the arbitrator to remain independent and impartial
throughout the proceedings, as it is the case, for example, with the Croatian Law on
Arbitration, the rules on challenge of arbitrators cover the issue by prescribing that any
circumstances likely to give rise to justifiable doubts as to the arbitrators’ independence and

impartiality may be used for challenging an arbitrator.22

Similar to many other jurisdictions, Croatian legislator has also followed the very influential
concept of the UNCITRAL Model Law on International Commercial Arbitration. In its text,
the UNCITRAL Model Law mentions impartiality two times. Firstly, when it requires the
court or other authority to secure the appointment of an independent and impartial arbitrator
and secondly, when it requires a potential appointee to disclose any circumstances likely to

give rise to justifiable doubts as to his or her impartiality and independence.

The current Rules of Arbitration of International Chamber of Commerce in its general
provisions contain a declaration that every arbitrator must be and remain impartial and
independent of the parties involved in the arbitration. Moreover, before accepting an
appointment, every prospective arbitrator has to sign a statement of acceptance, availability,

impartiality and independence.

Rule no. 6 of 2006 Arbitration Rules of the International Centre for Settlement of Investment
Disputes include provision similar to that highlighted in the previous sentence; any arbitrator
failing to sign a declaration which includes the disclosure of relationships, to judge fairly and
according to the aEpIicabIe law without accepting any instruction from aside shall be deemed
to have resigned.2

The 2013 Commercial Arbitration Rules and Mediation Procedures of the American Arbitration
Association (AAA) reveal the American approach to the matter at issue. The rule no. 13
prescribes that where the parties have agreed that each party is to name one arbitrator, the
arbitrators so named must meet the standards with respect to impartiality and independence unless
the parties have specifically agreed that the party-appointed arbitrators are to be non-neutral and
need not meet those standards. The parties may agree in writing, however, that arbitrators directly
appointed by a party shall be non-neutral, in which case such arbitrators

21 See decision of the European Court of Human Rights as to the admissibility of Application no. 31737/96 by
smo SUOVANIEMI and others against Finland of 23 February 1999.

23See art. 12 of the Croatian Law on Arbitration.

See art. 11 and 12 of the UNCITRAL Model Law on International Commercial Arbitration (1985, amended in

06).

See general provisions of 2012 ICC Rules of Arbitration.

5The proposed statement reads as follows: “To the best of my knowledge there is no reason why I should not

serve on the Arbitral Tribunal constituted by the International Centre for Settlement of Investment Disputes with
respect to a dispute between..... I shall judge fairly as between the parties, according to the applicable law, and
shall not accept any instruction or compensation with regard to the proceeding from any source except as
provided in the Convention on the Settlement of Investment Disputes between States and Nationals of Other
States and in the Regulations and Rules made pursuant thereto.”
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need not be impartial or independent and shall not be subject to disqualification for partiality or
lack of independence. Such an approach obviously acknowledges the institution of partial
arbitrators which is a phenomenon that still lives in the U.S. Murphy points out that in order not to
disrupt some of the efficiency benefits of arbitration, American courts have compromised justice
in the interest of efficiency. That is why they have preferred to affirm the awards granted by
potentially biased arbitrators at the expense of eventual dissatisfaction with the arbitration process

on behalf of the public.26 Still, in the procedures involving parties of different nationalities, the
AAA has followed a universal approach. Art. 13 of the International Dispute Resolution
Procedures directly addresses the issue by prescribing that arbitrators shall be impartial and
independent and shall act in accordance with the terms of the Notice of Appointment provided by
the Administrator. Furthermore, as pointed out in the Rules, upon accepting appointment, an
arbitrator shall sign the Notice of Appointment affirming that the arbitrator is available to serve
and is independent and impartial. The arbitrator shall disclose any circumstances that may give
rise to justifiable doubts as to the arbitrator's impartiality or independence and any other relevant
facts the arbitrator wishes to bring to the attention of the parties. One of the most comprehensive
and far reaching document concerning impartiality of arbitrators is the newest edition of the
Guidelines on Conflicts of Interest in International Arbitration (2014) which was prepared by the

International Bar Association.27 This material which applies to both commercial and investment
arbitration indicates that the problem of impartiality and conflict of interests should not be
underestimated, especially because the usage of frivolous challenges hinder arbitration
proceedings and delay delivery of arbitral awards. Apart from setting a general principle of
independence and impartiality of arbitrators that should extend to entire proceedings until the final
award has been rendered, the Guidelines explicate the meaning of the “justifiable doubts”
standard. It is established that doubts are justifiable if a reasonable third person, having
knowledge of the relevant facts and circumstances would reach the conclusion that there is a
likelihood that the arbitrator may be influenced by factors other than the merits of the case as

presented by the parties in reaching his or her decision.28 Despite of the fact that it is open to
doubt what should be regarded as the point of view of a reasonable person, the prior duty of
arbitrators to reveal all kinds of facts and circumstances that may result with the motion for their
challenge plays a major role and the simplest and most effective mean of ex ante control over
impartiality in arbitral proceedings.

3. THE MEANS OF PROTECTION OF THE IDEAL OF IMPARTIAL ARBITRATOR
The states enjoy considerable discretion in regulating the question on which grounds an arbitral
award can be quashed, since the quashing of a rendered award will often mean that a long and
costly arbitral procedure will become useless and that considerable work and expense must be

invested in new proceedings.29 No matter what practical solutions are chosen and implemented
by the states, it is important to remember that failing to file a challenge and to subsequently
exhaust all legal remedies against the arbitrator whose impartiality is suspicious will eventually

result with impossibility to successfully oppose the enforcement of an award.30 That is why all

26Murphy, E.A. (1996), Standards of Arbitrator Impartiality: How Impartial Must They Be?, Journal of Dispute
Resolution, Vol. 1996:2/7. (p. 476).

! IBA Guidelines on Conflicts of Interest in International Arbitration (2014). Retrieved 25.07.2016. from
tp://www.ibanet.org/Publications/publications_IBA_guides_and_free_materials.aspx.
See Rule no. 2(c) of the IBA Guidelines on Conflicts of Interest in International Arbitration (2014).

The decision of the ECHR as to the admissibility of application no. 31737/96 by Osmo Suovaniemi and others
v. Finland of February 23, 1999, p. 6.

80 According to art. 12(7) of the Croatian Law on Arbitration if a challenge before an arbitral tribunal is not
successful, the challenging party may, within 30 days after receiving notice of the decision rejecting the challenge,

113



16th International Scientific Conference on Economic and Social Development
—The Legal Challenges of Modern World - Split, 1-2 September 2016

opportunities to advance the arguments about one arbitrator’s impartiality should be employed in
a timely manner since challenging an arbitrator in a final stage of proceedings may be understood

as nothing but a procedural maneuver aimed at delaying the delivery of award.31 Obviously,
requesting the arbitrators to inform the parties to the fullest extent helps the parties to make a
quality assessment of the arbitrators’ position regarding their impartiality. Taking into account
that the lack of impartiality is a subjective concept which is hard to verify without being aware of
the circumstances which may affect one arbitrator’s impartiality, an in depth look into links that
may jeopardize the arbitrator’s independence shall always be essential. On the other hand, as
pointed out by Landau, it is ironical that even if the party appointed arbitrator is completely
neutral, he will be frequently viewed by his co-arbitrators as expounding to some extent the party

line thereby diminishing his influence within the panel and, most notably, with the Chairman.32
This is why a party nominated arbitrator should always be careful when advocating the interests of
a party that nominated him regardless of the merits of the case. This kind of favoritism is not only
problematic form the professional and ethical point of view, but it can be also counterproductive

for the party whose interest the appointed arbitrator is trying to advocate.33 The procedural
instrument of challenge of the party appointed arbitrators together with imposing obligation
towards arbitrators to reveal all facts and circumstances that may be relevant when assessing their
independence and impartiality present an inherent feature, a kind of default of the arbitral
institutions and laws worldwide. Without strictly imposing the duty of disclosure by the arbitrator
and allowing challenges whenever justifiable doubts about the arbitrator’s impartiality exist, the
general principles of independence and impartiality would be nothing but a dead letter. Constantly
reminding the whole arbitration community about the need to protect the standard of impartiality
to the greatest extent, together with the continuing modernization of the guidelines on conflicts of
interests is one way to secure fairness in arbitration which may result with even wider acceptance
of arbitration, both domestically and internationally. Nevertheless, as long as the parties appointed
arbitrators are being perceived as non-neutral (despite there is no compromise over the nature of
their role which is clearly judicial) the problem will remain and it is in question whether it can be
resolved at all, particularly concerning the ideal of impartiality. Different unexpected affairs we
can read about occasionally imply that the only thing that can be done is to induce arbitral
community to maximize its efforts in assuring that impartiality is protected, respected and
publicized. One of the ways to address the problem would be to take a very strict stance towards
arbitrators’ independence and partiality. For instance, it appears that the French courts are very
severe in their approach to an arbitrator’s duty to disclose because of the idea that the arbitrators

must not merely be independent and impartial, but that they must also appear to be so.34 In other

request from the Commercial Court in Zagreb to once more decide on the challenge. More about the system of
challenge of arbitrators in Croatian law see in Babi¢, D., Mustafa, Z. (2015), Challenge of Arbitrators under the
2911 Zagreb Arbitration Rules, Journal of the Faculty of Law Zagreb, Vol. 65(2)2015. (p. 213-235).

See e.g., the decision of Constitutional Court of the Republic of Croatia no. U-111-4618/2012. of November 19,
2015.
32 peferenced according to Bastilda, B. M. (2007), The independence and impartiality of arbitrators in international
commercial arbitration from a theoretical and practical perspective (La independencia e imparcialidad de los
arbitros en el arbitraje comercial internacional desde una perspectiva tedrica y practica), Revist@ e-Mercatoria,
§/30I. 6(1), 2007.

4Ibid.
3 See Kleiman, E., Dehaudt-Delville, Y. (2016), Independence and Impartiality: Supereme Court confirms stern
approach to duty of disclosure. Retrived 25.07.2016. from  http://adrresources.com/adr-
headlines/4340/independence-and-impartiality-supreme-court.
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words; “not only must Justice be done; it must also be seen to be done.”35 This is also
important because of broadly accepted approach that the arbitrator’s lack of impartiality may
serve as the basis upon which a court may vacate the award.

However, it would be wrong to go to extremes and to widely accept the policy which
application would be very insensitive and severe. Application of this kind of policy might lead
to the removal of an arbitrator for whom it is practically impossible to establish his partiality.
Therefore, the facts and circumstances surrounding each case are important and they should
always serve as the basis for the test of justifiable doubts about one arbitrator’s independency
and impartiality. Approaching the issue with a stance that party appointed arbitrators are
normally partial because they are appointed by the parties would be wrong as it would be
wrong not to protect the arbitrators from unfounded challenges and accusations of bias.
International commercial and investment arbitration community is a small world and
frequently it will be possible to find something that will indicate that the arbitrator is biased
towards one of the parties, although that something presents only a hypothesis that is hard to

prove because it lacks evidence and logical argumentation.

The appearance of impartiality can be promoted by introducing means other than prescribing the
duty of disclosure and regulating the challenge procedure. For instance, encouraging arbitrators to
write a dissenting opinion when they express disagreements with other members of the panel
would reveal a lot about their line of reasoning. Strictly applying ethical standards and special
conditions imposed on arbitrators is also important. Since the quality of arbitrators is of outmost
importance for the fairness of proceedings, the arbitral institutions need to ensure that the
selection of arbitrators and their admittance to panels and lists is carefully assessed. It is
anticipated that arbitrators who are professionals of high moral character and recognized

competence in the field of law will always strive to keep their professional integrity intact.37

4. CONCLUSION

In the world of international commercial and investment arbitration it is widely accepted that
all arbitrators must remain independent and impartial towards the parties throughout the
proceedings. Nevertheless, the problem of impartiality of the party appointed arbitrator still
presents a controversial issue. Namely, because it is a subjective concept, the presence of bias
will be usually very hard, if not impossible to prove in situation where no external factors
exist which would reveal that the arbitrator is being insufficiently independent. Therefore, the
requirement that party appointed arbitrators must be impartial presents the ideal that can be
hardly satisfied to the full extent. This does not mean that the problem should be left to solve
itself. In order to contribute the appearance of fairness the existing laws, conventions and
arbitration rules need to be constantly improved and publicized. Besides, urging arbitrators to
be responsible towards their role of the judge in a trial also presents efficient way of dealing
with the issue. VVoting for the party who had appointed him regardless of the merits of the case
can hardly happen to the arbitrator of high moral standards and integrity.

35This is the quote from the well-known case concerning the impartiality of judges (R. v. Sussex Justices, Ex
ggrte McCarthy ([1924] 1 KB 256, [1923] All ER Rep 233).

Because it is a small community, it makes it easier for the worldwide arbitration community to ensure that any
past failure of one arbitrator to comply with the general principles of independence and impartiality results with
%Jtting out of business of the arbitrator who had been violating the standards of impartiality and independednce.

See e.g. art. 14 of the 1965 Washinton Convention (The ICSID Convention on the Settlement of Investment
Disputes between States and Nationals of Other States).
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ABSTRACT

Main purpose of every prevention programme is to prevent children and juveniles from
becoming a criminal offender in the future, but the benefits from an effective prevention of
juvenile delinquency are much wider because it influences not only the lives of juveniles and
their families who are participating in the programmes, but it also improves the quality of life
for the whole community. Prevention is promoting a positive lifestyle for juveniles by helping
them overcome their problems in different aspects of life (family, peers, school, workplace)
and it is also more cost effective for the state to influence the risk factors of a child and his
family at an early stage than have to pay for the treatment of that same child when he enters
the judicial criminal system. That is why it is necessary that every state develops an effective
prevention policy that should become a part of national criminal and social policy in long-
term. Prevention needs to be focused on the so called children at risk which means that
prevention programmes should be used to eliminate the causes of criminal behaviour in
child's life and indirectly in his family and community as well. This paper analyzes what are
some of the basic principles that have to be taken into consideration when implementing an
effective prevention program for juveniles regarding international documents for juvenile
offenders (UN, Council of Europe, European Union) and main developments in prevention of
juvenile delinquency and also what are some of the prevention programmes that were or are
still being implemented in different European countries.

Keywords: Juveniles, Prevention, Prevention programmes, Risk Factors.

1. INTRODUCTION

The goal of every prevention programme in the broader sense is to prevent the occurrence of
future offenders and that is why society takes different general measures to combat crime in order
to eliminate the negative effects of social environment and to ensure normal conditions for the
development of individual's personality, which is especially important for the development of
children and juveniles (Singer, Kovéo Vukadin, Cajner Mraovi¢, 2002, p. 358).

Prevention of criminality is a continuous activity of a number of entities that takes place
progressively, at the level of a community and at the level of an individual to whom it is
directed. The concept of prevention implies well planned, designed and organized measures
which are being aimed to eliminate or at least reduce the direct and indirect causes of criminal
behaviour, especially of those the hardest (Horvati¢, Cvitanovi¢, 1999, p. 96). We can also
define prevention as a process whose goal is to reduce the incidence and prevalence of
behavioural disorders and risky behaviour of children and juveniles. It is a proactive process
that empowers individuals and systems to meet the challenges of life events and changes by
creating and strengthening the conditions in order to promote healthy behaviour and lifestyle
(Basi¢, 2012, p. 12-13). There are two basic types of prevention: primary and secondary
prevention. Primary prevention includes a wide range of different preventive measures which
are focused on the general criminological factors in every society (all aspects of socio-cultural
environment) and on the most sensitive groups in the society like juveniles. Secondary
prevention is more focused on the specific risk factors, and it is usually directed to those
individuals that have already shown some kind of behavioural disorder due to which they are
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in a greater risk to commit a criminal offence or that have already committed criminal offence
(Singer, Kov¢o Vukadin, Cajner Mraovié, 2002, p. 359). Primary prevention programmes
target the general population of juveniles and include efforts to prevent smoking, drug use and
teen pregnancy. Secondary prevention programmes target youth at elevated risk for particular
outcome, such as delinquency or violence, a group that might include those in disadvantaged
neighbourhoods, those struggling school or those exposed to violence at home (Grenwood,
2008, p. 196).

Prevention as a practice started more than hundred years ago in medicine, first in public
health (prevention of the infective disease) and later in the aspects of mental health. After that
prevention was developed in other areas from social psychology, prevention of different kind
of addictions (drug or alcohol abuse) and prevention of criminality. The concept of public
health remains to this day one of the key theoretical and practical settings for the prevention
of behaviour disorders and risky behaviour of children and juveniles and some of the basic
principles that were established in this field of prevention science can also be used in other
aspects of prevention, including the prevention of criminality (Basi¢, 2012, p. 12-13). At first
the aim of prevention programmes for juveniles was not to prevent criminality but to improve
the life conditions for children from deprived neighbourhoods by addressing the health and
education skills of mothers and the child's cognitive development. Only later the prevention
programmes were recognized as a need for a successful prevention of juvenile delinquency
(Junger-Tas, 2009, p. 140).

2. CHILD AT RISK

Prevention programmes are set to provide various forms of assistance to all young people who are
willing to participate in them, but the maximum impact on future behaviour can be achieved if in
those programmes participate children and juveniles that are at greater risk of developing a
delinquent behaviour. That means that social-criminal preventive programmes should be
concentrated on the children at risk (Singer, Kov¢o Vukadin, Cajner Mraovi¢, 2002, p. 371).

Child at risk is a term that has been in use since the 80-thies of the last century. Term “child at
risk” means that there is a series of supposed causes in dynamics which places child or juvenile in
danger of developing problematic behaviour in the future. It means that some specific behaviours,
attitudes or defects that the child is showing during his development can be seen as initial markers
for later behavioural problems. It is important to note that the term child in risk only implies that
there is a probability that the child or juvenile how have some of the risk factors can become
juvenile delinquents in the future or that they can have trouble in some other aspects of their life
(school, work, personal relationship) but that doesn't mean that those risk factors will materialize
in every single situation with every individual (Basi¢, 2009, p. 36-40). What are some of the risk
factors that have to be taken under a consideration in making an effective prevention policy?
Studies have shown that specific family factors are the most powerful predictors of later criminal
behaviour. Some of the risk factors in the child's family are: the degree of supervision (lack of
supervision: too little or too much control are related to a higher rates of delinquent behaviour);
the degree and nature of discipline, the emotional bond between the parents and the child, child
abuse and neglect (violence in the family), alcohol or drug abuse by parents, criminality of parents
or siblings, poverty, unemployment of the parents, structural family risk factors (teenage
motherhood, broken home, divorce or desertion). Family is the most important part of every
child's development, but for the development of criminal behaviour regarding family life, the most
important thing is the quality of the interpersonal relationship between child and his parents, and
this relationship has more impact on the future behaviour than family structure. Except for family
there are also other risk factors that refer to
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every individual. Some of the risk factors regarding the child are: impulsive and disruptive
behaviour, being resistant to discipline and early aggressive and/or anti-social behaviour,
sensitivity to the influence of peers, lack of social competence, use of drugs and alcohol,
association with delinquents peer, running away from home, long absence from home. There
are also different risk factor that can be found in child's social environment, school and local
community. Risk factors regarding school are: absence from school, school failure, peer
violence (bullying), dropping out of school, learning difficulties. Community risk factors are:
bad neighbourhood (ghetto) which are characterised by high rates of criminality, poor
overcrowded housing, gangs, arm assault, poverty, social exclusion (Basi¢, 2009, p. 44-47,
Junger-Tas, 2009, p. 127-134, European Economic and Social Committee Opinion on The
prevention of juvenile delinquency, (2006/C 110/13), art. 2, see more: Singer, Kovco
Vukadin, Cajner Mraovi¢, 2002, p. 167-197). Most of these risk factors are dynamic and can
be readily altered. There are a lot of ongoing analyses that carefully monitor the social
development of cohorts of at-risk youth beginning in infancy and early childhood so that we
could understand better how these risk factors develop and interact over time (Grenwood,
2008, p. 186.). Risk factors can affect child's future behaviour but not all of them have the
same impact, because some of them are more and some of them are less significant for the
child's development. Most important risk factors are the ones regarding family and individual
person. All children will have one or more risk factors in some point of their life while
growing up, but the majority of them will not be involved in any criminal activities and will
simply manage to outcome those problems with the help of their family and friends. But it is
important to note that the children who have more risk factors are in more danger of
developing a delinquent behaviour in the future. Risk is bigger for children who display
problem behaviour in several systems, for example school and family, problem behaviour at
an early age or children who show a varied pattern of problem behaviour. The accumulation
of the risk factors is therefore crucial to accurate prediction of child's future behaviour, but the
research have shown that if circumstances in child's life are changed radically, their behaviour
will also change (Junger-Tas, 2009, p. 135). That is why it is important that preventive
programmes don't focus only at one or two risk factors but they should connect different risk
factors from different areas of child's life and that is why they should be aimed at specific
target groups and in their development and implementation different individuals and agencies
from differen parts of social community should be included (Singer, Kovco Vukadin, Cajner
Mraovi¢, 2002, p. 370-371).

Regarding risk factors it is interesting to see the views of student what they thing who has or
who can influence their behaviour. In 2011 and 2012, the study ,, Youth deviance and youth
violence: A European multi-agency perspective on best practices in prevention and control *
(more information about the study can be found: http://www.youprev.eu/ ) has been conducted in
six European countries (Belgium, Germany, Hungary, Portugal, Slovenia and Spain). The study
collected data on prevention of youth crime and deviant behaviour, both from the perspective of
adult practitioners and experts, and from adolescents because they are the target group of
preventive programmes. Regarding Young People's Perception of Prevention the results of the
conducted study showed that students see parents and peers as the most important sources of
preventive influence on their behaviour. Compared to these everyday social network partners, the
perceived potential influence of institutions and professions is limited. The police gain relatively
positive rating, but youngsters view social workers, sports coaches, and especially teachers as
little influential on their behaviour. Young people also think that the potential influence of school
on substance abuse is very limited, but they also expressed that school has bigger influence on
prevention of the violence behaviour. In all of the participating
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countries results of the research showed that the majority of students had been included in
some kind of substance abuse prevention programme during last year. Regarding prevention
measures students from all countries think that that measures and approaches which are aimed
at strengthening social integration, especially integration in the labour market, and who are
addressing individual strains and problems have good preventive potential. Punitive
approaches were not rejected summarily but were described as less influential. To some
extent, young persons' views on prevention mirror findings from criminological research
(Gorgen, Evenepoel, Kraus, Taefi, 2013, p. 538-541, 546).

3. INTERNATIONAL DOCUMENTS

Juvenile delinquency is a problem that all countries have and that is why prevention of juvenile
delinquency is being discussed at an international level in international documents of relevant
organizations, from United Nations to regional organization like Council of Europe and European
Union. International organizations have recognized the importance of creating an effective
preventive policy in national level and that is why in international documents we can find some of
the basic principles for the development and implementation of an effective prevention
programmes at national level. Riyadh Guidelines (United Nations Guidelines for the Prevention of
juvenile Delinquency, UN 45/112, 1990) states that prevention of juvenile delinquency should be
an essential part of crime prevention in every society because young person can develop non-
criminogenic attitudes by engaging in lawful, socially useful activities and by adopting a
humanistic orientation towards society and outlook on life (art. 1). Successful prevention of
juvenile delinquency requires efforts from the entire society and preventive programmes that are
being implemented into the national juvenile justice system should be focused on the well-being
of a young person from their early childhood (art. 2-4). States should include preventive policy
and programmes at all levels of political authorities (national, provincial and local governments)
and in that process they should also include private sector, health, social, child-care, labour,
educational and justice bodies and agencies. Successful prevention policy requires
interdisciplinary cooperation, well defined responsibilities and specialized personnel at all levels
of political authority and it should include different public and private bodies and agencies. All
policies, programmes and strategies should be based on prognostic studies and they need to be
continuously monitored and carefully evaluated in the course of their implementation (art. 9).
Special emphasis should be given to preventive policies which are facilitating the successful
socialization and integration of all children and juveniles, through family, community, peer
groups, schools, vocational training, world of work and voluntary organizations (art. 10).
Prevention should be especially focused at children and family who are affected by rapid and
uneven economic, social and cultural changes in the society (indigenous, migrant and refugee
families) (art. 15). Prevention programmes should provide families with the opportunities to learn
more about their parental skill, obligations, child care and they should also promote positive
parent child relationship (art. 16). In all countries educational system should extend particular care
and attention to young persons who are at social risk and special attention should be given to
comprehensive strategies for the prevention of alcohol, drug and other substance abuse by young
persons (art. 25). Riyadh Guidelines also states that countries need to develop more community-
based services and programmes which respond to the special needs, problems, interests and
concerns of young persons and which offer appropriate counselling and guidance to young
persons and their families (art. 32-33). Prevention programmes should be planned and developed
on the basis of reliable scientific research and findings, and they need to be periodically
monitored, evaluated and adjusted accordingly (art. 48). Participation in all of the programmes
should be voluntary and young
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person need to be involved in the process of their development (art. 50). States should
encourage collaboration in undertaking scientific research regarding effective modalities for
youth crime and juvenile delinquency prevention and the findings of such research should be
widely disseminated and evaluated (art 64.).

Council of Europe has also reflected the problem of juvenile delinquency in several of its
documents. Recommendation concerning new ways of dealing with juvenile delinquency and
the role of juvenile justice (Rec(2003)20) notes that one of the principal goals of juvenile
justice is to prevent juveniles from offending and re-offending and that in that process
juvenile justice system should only be seen as one small part of a broader community based
strategy that should include all aspects of society from family, school to local community and
judicial system (art. 1-2). National states should invest more resources in addressing serious,
violent, persistent and drug and alcohol related offending and they should also develop more
appropriate and effective measures of prevention for specific target groups (ethnic minorities,
juveniles, young women, children under the age of criminal responsibility) (art. 3-4).
Responses to juvenile delinquency should be planed, coordinated and implemented on a local
level with the participation of the police, social services, judicial, education and health
system, and also agencies and bodies from the voluntary and private sector (art. 21).
Recommendation on the role of early psychosocial intervention in the prevention on
criminality (Rec (2000) 20) states that preventive programmes in regards to early
psychosocial intervention should include only measures that have been scientifically proven
to be effective and they should particularly encourage the development of social and cognitive
skills, pro-social values and attitudes in children, their strong attachment to family and
encourage them to associate them self with pro social peers and adults outside their home (art.
4-6). Measures in the programmes should target possible risk factors within the primary
domains of child's life; family, school, friends (peer group) and local neighbourhood.
Successful implementation of preventive programmes in practice requires a good statutory
solution on a national level, as well as good coordination and cooperation between different
bodies from public and private sector, from relevant ministries to local partnership (art. 11-
12). Prevention programmes should be based on the best interest of the child, families and
society, principle of proportionality (minimum intervention), non-stigmatization, non-
discrimination and they should respect the privacy and integrity of every participant (art. 13).
Programmes should be well planned, co-ordinated and based on scientific knowledge of what
works and all persons included should know their responsibilities (art.14). In implementation
of preventive programmes countries should make use of their existing services and resources,
they should include local communities, schools and families and they should construct an
action plan which should include realistic targets. Countries also need to ensure adequate
resources for the predicted programmes and there needs to be adequate monitoring and
reviewing process so that every programme can be evaluated. Rec(2000)20 also notes that
participation in all programmes should be organized on a voluntary or contractual basis and
that compulsory participation should be avoided (art. 15-17).

Recommendation on Social reactions to juvenile delinquency (R (87)20) notes that countries
have to take continuous efforts and actions for the prevention of juvenile delinquency and in
particular: implement a comprehensive policy which promotes social integration of young
people; provide special assistance and introduce various specialised programmes in schools or
in others organization where young people meet for young people how are experiencing
different problems in family or schools and also try to reduce opportunities for young people
to commit offences by implementing different technical and situational measures (art. 1).
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The European Parliament in his Resolution on juvenile delinquency, the role of women, the
family and society (2007/2011(INI)) states that the EU needs to develop a European model for the
protection of young people which should be based on three pillars: prevention, judicial and extra
judicial measures and social reintegration and social inclusion of all young people (para. 1). The
Resolution also notes that effective prevention of juvenile delinquency requires involvement from
different parts of society: the State as central administration, regional and local authorities,
educational institutions, the family, NGOs and especially youth NGOs, civil society and every
individual. All of them need to be involved in developing and implementing an integrated national
strategy which has to promote high social and civic values in the society that should be
incorporated in school, social, family and educational policy on national level (para. 2-3).
Prevention of juvenile delinquency requires also state intervention in different aspects of society
like housing, employment, vocational training and leisure (par. 5-6). It is also important that the
states provide and develop adequate support for the parents, especially to those families who have
financial and social problems and to make sure that they are aware of their responsibilities for
their children behaviour (para. 7-9). Regarding schools it is important that the teachers get a
special training so they can learn new skills on how to manage and work with heterogeneous
classes and with juveniles at risks (para. 13). In their Resolution Parliament especially stresses
that mass media have also important role in modern society and that they have a big impact on the
juveniles, so they should also take part in preventing juvenile delinquency by increasing public
awareness on the mention problem (para. 17). Media should focus more on the promoting and
informing public about positive contribution that the young people have on the society and try to
avoid programmes which promote violence behaviour or use of drugs and guns (para. 30).
Parliament also gave support for NGOs initiatives and international cooperation between member
states in prevention of criminality and also gave support for development of pilot projects in a
regional and local level which should become the base for the best national practice which should
be promoted throughout Europe (para. 34). At first states need to ensure sufficient funds for
preventive activities and that scientific research's can be conducted because all implemented
programmes should be based on the best prevention practice and they should include innovative
solution which includes multi-sector approach.

European Economic and Social Committee (EESC) in their Opinion on The prevention of juvenile
delinquency (2006/C 110/13) states that EU is aware of the effects that juvenile delinquency has
in every member state and that effective response to juvenile delinquency has to combine
prevention, punitive-educational measures and social integration of juvenile offenders. The EESC
emphasizes that EU needs to make a common strategy regarding the prevention of juvenile
delinquency because if the states react on time and take adequate measures towards young people
in risk (usually those are also young people how are at risk of social exclusion) that will provide
their better social integration and it will also have positive impact on the prevention of the
criminality in the future (para. 1.2). In order to prevent juvenile delinquency states have to
implement effective preventive programmes with different types of preventive measures which
need to be combine with active interventions and sanctions in the juvenile justice system. Those
measures should be focused on achieving social integration of juveniles throughout family,
community, peer groups, schools, vocational training and labour market (para. 2.3) The best way
to combat juvenile delinquency is to prevent emergence of young offenders by implementing
preventive strategies in every aspect of social life: judicial sphere, social service, local authorities,
education sphere, labour market and economics in general, private and public companies (para.
3.1.1). For the success of prevention programmes there needs to be a high level of coordination
and collaboration between different agencies and
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different individuals and they need to focus their knowledge on the same cause, reducing
juvenile delinquency (para. 7.1.4.1.).

4. PREVENTION PROGRAMMES - BASIC PRINICIPLES

In development of prevention of juvenile delinquency there have been some changes in the last 50
years. In the beginning prevention was seen as a repressive activity whose goal was to influence
the citizen's trough out the fear of punishment. Later prevention began to be more focused on
eliminating risk factors from the child's personal life and social environment in order to ensure
conditions for their normal development. During these last two decades prevention is even more
focused on improving the quality of life not only for children and families at risk but for the whole
community (Basi¢, 2009, p. 85). This means that successful prevention not only influences the
lives of the individuals how are included in prevention programmes, but it also has a general good
influence on the whole society, education level rises, incomes are higher, labour participation also
increases and it improves physical and mental health in general (Junger-Tas, 2009, p. 137). What
are some of the basic principles of an effective prevention policy and programmes? First, problem
of prevention needs to become an integrated part of every youth, social and criminal policy which
should be implemented at national and local level. Preventive policy needs to be systematic, well
planned, coordinated and it should address the roots of the experienced difficulties in local
community, especially economic inequalities and the frustration they generate. It should create
better living conditions for juveniles; better education, job opportunities, better ways to spend
their leisure time, which means it should be focused on positive socialization and on providing
long term opportunities for juveniles in their local community and in that way it will have an
impact on the whole society (Breger, 2015, p. 59). Prevention programmes have to be focused on
more than one risk factors from different areas of juvenile's life which means that they primary
must be focused on the children who are in greater risk of offending or reoffending (Singer,
Kovco Vukadin, Cajner Mraovi¢, 2002, p.

370-371). Except for children preventive programmes should include important adults from their
surrounding especially their parents. Parents should always be included in prevention programme
with their child because they have the biggest influence on their development and they are one of
the most important elements in reducing risk factors (Gorgen, Evenepoel, Kraus,

Taefi, 2013, p. 544-545). Research have showed that most successful community based
programmes are those that emphasize family interactions and that is why many of those
programmes focus in providing skills to the adults who are in best positions to supervise and train
the child (Grenwood, 2008, p. 198). That is why preventive programmes should help parents
develop better teaching, parenting and cognitive skills and they should try to influence their
knowledge and attitudes in all aspects of social life and in that way they can help them in their
task of raising a child in a troubled society (Junger-Tas, 2009, p. 138; Basi¢, 2009, p. 66). Except
for parents prevention programmes also need to include other important individuals and bodies.
Schools should be included in the process of development and implementation of preventive
policy in every society because many of the exclusion processes begin with school failure and in
many cases first problems with the child are detected in school (Breger, 2012, p. 58). In the
process of prevention of juvenile delinquency all other important institutions should also be
involved: police, social workers, judicial system, peers, non-governmental and civil organizations,
religious organizations, local government (interagency approach) because all of them have
influence on juveniles lives and their behaviour. For a successful prevention there needs to be a
good collaboration and coordination between all of the mentioned institutions and agencies
(Basi¢, 2009, p. 66; Gorgen, Evenepoel, Kraus, Taefi, 2013, p. 544). Prevention programmes need
to be well planed and every participant needs to be exposed to enough of the
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prevention measures during the program period for it to produce the desired effects (sufficient
dosage). All programmes that are being implemented need to have a theoretical justification
which means that they should be based on accurate information and should be supported by
empirical research. Program providers need to be well trained regarding the implementation of the
preventive programmes, competent, sensitive and they need to have sufficient support and
supervision when implementing program in practice (Nation, Crusto, Wandersman, Kumpfer,
Seybolt, Morrissey-Kane, Davino, 2003, p. 451-454). Many research have showed that early
intervention with young children have considerably more effect than treatment of juvenile
delinquents, which means that preventive programmes need to be implemented early enough in
child's life, when criminal carreras have not yet begun, so that it could have a maximal impact on
their future development and they also need to be sensitive to the developmental needs of every
participant (Nation, Crusto, Wandersman, Kumpfer, Seybolt, Morrissey-Kane, Davino, 2003, p.
453; Junger-Tas, 2009, p. 136-137, Gorgen, Evenepoel, Kraus, Taefi, 2013, p. 545).

Preventive programmes will be more effective if they have a positive approach which means that
they should emphasize the positive opportunities and possibilities for healthy social, physical and
mental development of every individual and help them make positive choices in all aspects of
their life instead of just being focused on the prevention of juvenile misbehaviour

(Singer, Kov¢o Vukadin, Cajner Mraovi¢, 2002, p. 372-373). For the development of a successful
prevention practice it is important to invest in research and there should be enough founding for a
proper implementation of the developed prevention programmes (Basi¢, 2009, p. 67, 84-85)
Programmes needs to have clear goals and objectives and make an effort to systematically
document their results relative to the goals. Evaluation of every preventive programme is
necessary so that it could be determinate if the program is effective and is there a need for
intervention in the program. (Nation, Crusto, Wandersman, Kumpfer, Seybolt, Morrissey-Kane,
Davino, 2003, p. 454). From the late 80-ties there have been a number of research's that have been
reviewing prevention programmes and their strategies especially in the USA. All of these
researches have showed that there are successful prevention programs for juveniles who can
actually reduce the number of juvenile delinquents and that there are evidence that some of the
effective prevention programs are more cost effective than the others (Lipsey, Howell, Kelly,
Chapman, Carver, 2010, p. 11-16, Basi¢, J., 2009., p. 82.) General problem with prevention
programmes is that although there are more and more research from a variety of disciplines who
have identified or developed an array of intervention strategies and specific program models who
have been proven to be effective in reducing delinquency, cost effective and who are promoting
pro-social development of juveniles these evidence based programs are still not being well
implemented in practice. Many of these programs have also developed a variety of training
methods and other technical assistance so that others can replicate them but the problem is that the
administration and politics still do not recognize the value of these programs and that there is still
not enough funding for their implementation (Grenwood, P., 2008, p. 204-206, also: Lipsey,
Howell, Kelly, Chapman, Carver, 2010, p. 47-52). Prevention programmes can be effective only if
these basic principles are respected in the practice because if prevention programmes are
implemented with no regards to these principles, programmes will not be successful and some of
them can even have an opposite effect. Some of the causes of no-effective preventive programs
are: insufficient scientific base for the program which means that preventive programme has not
been proven to be effective (there is not enough evidence what works and for who); poor and
inadequate planning of preventive measures and mistakes in the process of implementation of the
program such as: insufficient funds, not enough people for the implementation of program, not
educated staff, lack of communication and coordination between agencies and individuals
included in the program,
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programmes are not directly focused on the causes of delinquent behaviour (risk factors for
the child and families). But one of the biggest reasons why prevention is not successful is
because in many cases it doesn't change the real causes of delinquency meaning economic,
social and political elements of the society who are very complex and can't easily be altered
because they depend on so many other elements including the current political situation in
every state which is also important in creating an effective preventive policy (Basi¢ 2009., p.
84-85; Singer, Kov¢o Vukadin, Cajner Mraovi¢, 2002, p. 382-386)

5. GOOD PRACTIC IN EUROPEAN COUNTRIES

Prevention programmes in European countries are usually focused on young male (migrant)
adolescents aged 14 to 17 years and many of the programmes are specialized in prevention of
abuse of alcohol, drugs and school related violence. Preventive programmes usually involve
not only children/juveniles but also their parents and many of them require the involvement of
other adults like; police officers, social worker, school teachers and persons from the judicial
system. In European countries there are many preventive programmes that are being
implemented in practice but one of the main problems in almost all European countries is the
fact that many of these preventive programmes are not being evaluated by an independent
third party which means that in many cases there is not enough evidence if the programmes
are effective in reducing criminality.

5.1. The Netherlands

The Good behaviour Game, a program for primary school pupils (more information about the
Good behaviour Game: http://goodbehaviorgame.org/ ), and Skills for Life, a program for
secondary school students, both American social competence programs, have been adopted to
Dutch culture and both have been extensively tested and found effective. In Dutch in many
communities, especially in deprived neighbourhoods, there are so called large schools. In
2009 there were more than 600 primary large schools and about 300 secondary large schools.
In large schools after the classes are over different programs are being held in school for
children and their parents. Communities have reintroduced social work in school, lengthened
the school day with recreational activities, involved neighbourhood residents, introduced
programmes for parents (parent training) and different social competence programmes for
pupils (early education, reading and book club, cooking club, different cultural programs.
Schools also collaborate with different institutions from local communities like sport
organisations, leisure and cultural organizations, local library, the music school, social work
and Child care organizations and the police. The main goal of this kind of programme is to
extend the schools function in local community by connecting the school more with the
community (children, parents and different organizations) so that there is a better social
environment for children (Junger Tas, 2009, p. 142). One of the most popular prevention
programmes in the Netherlands is the HALT program (more info on the HALT program:
http://www.halt.nl/en/ ). HALT programme includes a unique form of settlement that is
offered by the police to juvenile (under the age of 18) who is a first time offender who has
committed a minor offence like theft, vandalism, graffiti, arson, truancy. If the juvenile agrees
to this settlement he is obligated to fulfil a specific obligation which normally includes some
kind of damage compensation and/or community service or training up to 20 hours. Once the
program is successfully completed charges against juvenile are officially dismissed. HALT
program is conducted by a special HALT organization which has a national network of offices
and their main goal is to prevent and combat juvenile crime.
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HALT program can be seen as a measure of diversion because it diverts juveniles from formal
criminal proceedings and it also includes parents of the juvenile and requires their cooperation
(Euwema, 2015, p. 371-372).

5.2. England and Wales

TRIAGE PROGRAM: Triage scheme is a program that is conducted by police and local Youth
Offending Team (YOT) with participation of juvenile offender, his parents and in some cases the
victim. Main goal of this practice is to divert young people who have committed minor criminal
offence from the formal criminal proceedings. Juvenile will be included in the Triage program if
he has been arrested under a suspicion that he has committed minor offence for which he has
admitted guilt and if he doesn't have any previous criminal record. After juvenile is brought into
custody the police officer will contact local YOT and they will send their worker in the police
station, how will then work with the police and help them collect information about juvenile and
his family so that they could make an inform decision is the juvenile suitable to enter the program.
The YOT worker will interview the juvenile and his parents and he will gather information's about
juvenile from different institution (Social service, judicial system) in order to assess and help
police to make a decision about the juvenile according to his personal and family situation. If the
police finds that the juvenile is suitable for the Triage program, he will then have to fulfil some
obligations that are usually based on elements of restorative justice for example, he will have to
write letter and apologize to the victim; he will have to participate in mediation between him and
his victim; reparation to the victim or to the community. If juvenile fulfils his obligation his
criminal offence will not be recorded. Some of the benefits of a Triage program are: early
identification and assessment of risk of reoffending and needs of juvenile (including
vulnerability); quick interventions for juvenile and the parents; victims input into interventions
through a restorative justice approach; prevention of reoffending, reduction in numbers of the
First Time Entrants into the criminal system; better coordination and information exchange
between agencies (Accessing youth people in custody: An examination of the operation of the
Triage scheme, Home Office, 2012, p. 4-16).

5.3 Austria

In Austria crime prevention is a part of the Ministry of the interior's responsibilities. In 2013
there were several ongoing projects which were organized by the Federal Criminal Agency:
Click&Check: aim of this project is to develop responsible use of modern communication
devices, mobile phone and Internet in terms of cyber bullying, dangerous political, violent
and religious content, dangers connected with the chat-rooms and social networks in general.
Bleibsauber-Jugend OK (Juveniles Keep Clean OK): this programme focuses mainly on
violence, cyber crime, youth protection regulations and betting shops. The main goal of this
programme is to improve collaboration and cooperation between police, parents, schools and
juveniles themselves in order to generate a positive outcome regarding prevention of criminal
behaviour. During this program responsible employees from school and local government are
asked to give speeches to relevant target groups at events within or outside of school.

Alles Right- alles was Recht is a project that is focused on preventing juvenile delinquency and
violent behaviour in general. The program is intended for juveniles in 7th and 8th grade and
during the program period a prevention officer visits school and shows the pupils short video clips
involving typical situations in cases of juvenile delinquent behaviour (examples of theft, robbery,
vandalism and assault) while also including certain school related topics (gangs, participation in
criminal offence with peers). The videos also shows the victims perspective of the situation and
after they see the videos pupils are discussing the situations and expressing
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their opinion about what have they seen in them (role-playing, discussion). The aim of this
program is to present juveniles and explain to them what are the consequences of an criminal
offence for the perpetrators and their families and for the victims. The program takes at least
for lessons. Way out is a program for juveniles aged 14 to 21 who are first time offenders and
who show problematic consumption of drugs or alcohol. The goal of this program is to
prevent the juveniles who are having problems with addiction to commit new criminal offence
and to show them that there are alternative ways to behave. The project is conducted by the
police and the organization Neustar and around 100 juveniles take part in project every year.
There are also different programs where juveniles are thought how to resolve their problems
in a peaceful way with no violence: Aggression-training and conflict resolution for juveniles;
Peer mediation or programmes that involves different aspects of social and cultural life
(Ruderstaller, 2015, p. 27-39).

6. CONSLUSION

Reason why countries are interested in the problem of juvenile delinquency is the fact that
although the statistic shows that juvenile delinquency in many of the European countries is
stable, there is a general opinion that there are reasons for concern because the number of
offences committed by children under the age of criminal responsibility is increasing and the
acts committed by juveniles are becoming increasingly brutal, there are more and more
juvenile gangs' and more violence at school, which is particularly widespread in some
European countries and in some cases very difficult to investigate and deal with (Opinion of
the EESC on The prevention of juvenile delinquency, 2006/C 110/13, par. 1.5). More and
more juveniles are living in bad neighborhood's, many of them are included in criminal
activities or are leaving school at early age or are addicted to drugs or alcohol and have little
opportunities for a good life in the future. These are only some of the reasons why every state
needs to tackle the problem of juvenile delinquency on time by implementing an effective
preventive policy at national and local level. In regards to international document and the
results of some of the researchers and the development of prevention science there are some
basic principles that have to be considered in creating an effective prevention policy.
Prevention policy should be essential part of every national, criminal and social policy that has to
be developed at a national level by national government (politicians) who has to be aware that the
best way to prevent criminality in the future is to invest in making an effective preventive policy
today and to implement evidence based preventive programmes in practice. Those preventive
programmes need to be focused at the risk factors (child, family and social environment) and they
should be developed in accordance with the needs of the specific target groups. In their
development and implementation it is important to include different agencies, bodies and
individuals from different areas of social life and they have to use their knowledge and experience
to help create the best practice, programmes and measures which should be based on the specific
needs of every society and its social-cultural particularities. This means that there has to be
cooperation and coordination between those different bodies, agencies and individuals who are
included in the process: national and local government, judicial, social, educational and health
systems, private, voluntary and religious organizations. It is important that children/juveniles and
their parent have the opportunity to express their opinion in creating a prevention policy because
they are going to be more willing to participate in programmes that are tailored to their needs and
problems. Measures in the prevention programmes need to have positive approach, they have to
include not only juveniles but also their parents and they should be aimed at helping them achieve
better social skill and competence (parent training, strengthening juveniles positive social skills,
create better educational and job opportunities,
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better ways to spend their free time) and try to influence their future behaviour, opinion and
values. Countries should try to implement the programmes that have been proven to be
effective in some other countries that have similar social-cultural surrounding and juvenile
justice system and problems in regards to juvenile delinquency. That is why it is important
that prevention programmes are based on the newest scientific researches and knowledge in
prevention practice and that they are evaluated by an independent third party so that there was
evidence which off the programmes work and for who. For all of this to happen first there has
to be sufficient funds for the implementation of successful preventive programmes in national
states and those funds have to be stable and not depended on a political situation in the
country because a prevention policy is a long term investment that should not be affected by
every day politics. Prevention policy also requires a good legislation solution so that all of
these previously mentioned elements can be implemented in practice.

LITERATURE:

1. Accessing youth people in custody: An examination of the operation of the Triage scheme,
(2012). Institute for Criminal Policy Research, Birkbeck, University of London, Home
Office, Retrieved 15.7.2016. from
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/116265/occ
106.pdf

2. Basi¢, J. (2009). Teorije prevencije: prevencija poremecaja u ponasSanju i rizicnih
ponasanja djece i mladih (1S edition), Zagreb: Skolska knjiga

3. Basi¢, J., (2012). Prevencija poremecaja u ponasanju u Skoli, Zbornik priopéenja sa
struénih skupova pravobraniteljice za djecu “Zastita prava i interesa djece s problemima u
ponasanju, (p. 11-23). Zagreb: Pravobranitelj za djecu. Retrived 7.07.2016. from
www.dijete.hr/joomdocs/Zastita_prava_i_interesa_djece_s_problemima_u_ponasanju.pdf

4. Breger, D. (2015), Keeping youth away from crime: Searching for the best European
Practices, Findings from a comparative study on youth crime and early prevention
strategies, vol. 1., Belgium: International Juvenile Justice Observatory and Providus-
Center for Public Policy. Retrieved 18.06.2016. from:
http://providus.lv/article_files/2912/original/Volume_1_-
_Findings_from_a_comparative_study.pdf?1428501057

5. Euwema, M. (2015). The Netherlands in Keeping youth away from Crime: Searching for best
European Practices, Compendium of Ten Best European Practices, vol. 2., p. 367-412.
Belgium: International Juvenile Justice Observatory and Providus-Center for Public Policy.
Retrieved 18.06.2016. from: http://providus.lv/article_files/2913/original/\VVolume_2_-
_Compendium_of _Ten_Best_European_Practices.pdf?1428501072

6. Gorgen, T., Evenepoel, A., Kraus, B., Taefi, A. (2013). Prevention of Juvenile Crime and
Deviance: Adolescents’ and Experts' Views in an International Perspective. In Journal of
Criminal Justice and Security, year 15., No. 4., p. 531-550. Varstoslovje. Retrieved
1.07.2016. from:
http://www.fvv.um.si/rv/arhiv/2013-
4/07_preventionOfjuvenileCrimeAndDeviance_2013_04_05.pdf

128


https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/116265/occ106.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/116265/occ106.pdf
http://www.dijete.hr/joomdocs/Zastita_prava_i_interesa_djece_s_problemima_u_ponasanju.pdf
http://providus.lv/article_files/2912/original/Volume_1_-_Findings_from_a_comparative_study.pdf?1428501057
http://providus.lv/article_files/2912/original/Volume_1_-_Findings_from_a_comparative_study.pdf?1428501057
http://providus.lv/article_files/2912/original/Volume_1_-_Findings_from_a_comparative_study.pdf?1428501057
http://providus.lv/article_files/2913/original/Volume_2_-_Compendium_of_Ten_Best_European_Practices.pdf?1428501072
http://providus.lv/article_files/2913/original/Volume_2_-_Compendium_of_Ten_Best_European_Practices.pdf?1428501072
http://providus.lv/article_files/2913/original/Volume_2_-_Compendium_of_Ten_Best_European_Practices.pdf?1428501072
http://www.fvv.um.si/rv/arhiv/2013-4/07_preventionOfJuvenileCrimeAndDeviance_2013_04_05.pdf
http://www.fvv.um.si/rv/arhiv/2013-4/07_preventionOfJuvenileCrimeAndDeviance_2013_04_05.pdf
http://www.fvv.um.si/rv/arhiv/2013-4/07_preventionOfJuvenileCrimeAndDeviance_2013_04_05.pdf

10.

11.

12.

13.

14.

15.

16.

16th International Scientific Conference on Economic and Social Development
—The Legal Challenges of Modern World - Split, 1-2 September 2016

Greenwood, P. (2008). Prevention and Intervention Programs for Juvenile Offenders, In
The Future of Children, vol. 18., No. 2., p. 185-210. Retrieved 25.06. 2016. from:
http://www.futureofchildren.org/futureofchildren/publications/docs/18_02_09.pdf

HALT Programme, Retrieved 15.07.2016. from: http://www.halt.nl/en/

Horvati¢, Z., Cvitanovié, L. (1999). Politika suzbijanja kriminaliteta. (1St edition).
Zagreb: Ministarstvo unutarnjih poslova Republike Hrvatske

Junger-Tas, J. (2009). The Prevention of Delinquent Behaviour, In Junger-Tas, J., Dunkel,
F. (ed.). Reforming Juvenile Justice (1St edition). p. 125-145. Springer Dordrecht
Heidelberg London New York: Springer

Juvenile delinquency, the role of women, the family and the society, (2007), European
Parliament resolution of 21 June 2007 on juvenile delinquency, the role of women, the
family and the society (2007/2011 (INI)), p. 11. Retrieved 11.06.2016. from:
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2007-
0283+0+DOC+XML+VO0//EN

Lipsey, M., Howell, J., Kelly, M., Chapman, G., Carver, D. (2010). Improving the
Effectiveness of Juvenile Justice Programs: A New Perspective on Evidence-Based
Practice, Washington: Center for Juvenile Justice Reform. Retrieved 15.07.2016. from:
http://njjn.org/uploads/digital-library/CJJR_Lipsey_Improving-Effectiveness-of-Juvenile-
Justice_2010.pdf

Nation, M., Crusto, C., Wandersman, A., Kumpfer, K., Seybolt, D., Morrisey-Kane, E.,
Davino, K. (2003). What Works in Prevention: Principles of Effective Prevention
Programs. In American Psychologist, June/July 2003. p. 449-456. Retrieved in
http://www.ncdsv.org/images/AmPsy_WhatWorksInPrevention_6-7-2003.pdf

Opinion of the European Economic and Social Committee on The prevention of juvenile
delinquency, Ways of dealing with juvenile delinquency and the role of the juvenile
justice system in the European Union. (2006). Official Journal of the European Union,
2006/C 110/13. p. 7. Retrieved 25.06.2016. from: http://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A520061E0414

Recommendation No R(87)20. (1987). Recommendation No R (87) 20 of the Committee
of Ministers to member states on social reaction to juvenile delinquency, Adopted by the
Committee of Ministers on 17 September 1987. Council of Europe. p. 4. Retrieved
25.06.2016. from:
http://www.coe.int/t/dghl/standardsetting/cdpc/CDPC%?20documents/CDPC%20(2013)%
207%20Compilation%200f%20the%20different%20legal%20instrument%20related%200
n%20justice%20for%20children%20and%?20juvenile%20delinquency.pdf
Recommendation Rec 2000(20). (2000). Recommendation Rec (2000)20 of the
Committee of Ministers on the role of early psychosocial intervention in the prevention of
criminality, Adopted by the Committee of Ministers on 6 October 2000. Council of
Europe. p. 7. Retrieved 25.06.2016. from:
http://www.coe.int/t/dghl/standardsetting/cdpc/CDPC%20documents/CDPC%20(2013)%
207%20Compilation%200f%20the%?20different%20legal%20instrument%20related%200
n%20justice%20for%20children%20and%20juvenile%20delinquency.pdf

129


http://www.futureofchildren.org/futureofchildren/publications/docs/18_02_09.pdf
http://www.halt.nl/en/
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2007-0283+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2007-0283+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2007-0283+0+DOC+XML+V0//EN
http://njjn.org/uploads/digital-library/CJJR_Lipsey_Improving-Effectiveness-of-Juvenile-Justice_2010.pdf
http://njjn.org/uploads/digital-library/CJJR_Lipsey_Improving-Effectiveness-of-Juvenile-Justice_2010.pdf
http://njjn.org/uploads/digital-library/CJJR_Lipsey_Improving-Effectiveness-of-Juvenile-Justice_2010.pdf
http://www.ncdsv.org/images/AmPsy_WhatWorksInPrevention_6-7-2003.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52006IE0414
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52006IE0414
http://www.coe.int/t/dghl/standardsetting/cdpc/CDPC%20documents/CDPC%20(2013)%207%20Compilation%20of%20the%20different%20legal%20instrument%20related%20on%20justice%20for%20children%20and%20juvenile%20delinquency.pdf
http://www.coe.int/t/dghl/standardsetting/cdpc/CDPC%20documents/CDPC%20(2013)%207%20Compilation%20of%20the%20different%20legal%20instrument%20related%20on%20justice%20for%20children%20and%20juvenile%20delinquency.pdf
http://www.coe.int/t/dghl/standardsetting/cdpc/CDPC%20documents/CDPC%20(2013)%207%20Compilation%20of%20the%20different%20legal%20instrument%20related%20on%20justice%20for%20children%20and%20juvenile%20delinquency.pdf
http://www.coe.int/t/dghl/standardsetting/cdpc/CDPC%20documents/CDPC%20(2013)%207%20Compilation%20of%20the%20different%20legal%20instrument%20related%20on%20justice%20for%20children%20and%20juvenile%20delinquency.pdf
http://www.coe.int/t/dghl/standardsetting/cdpc/CDPC%20documents/CDPC%20(2013)%207%20Compilation%20of%20the%20different%20legal%20instrument%20related%20on%20justice%20for%20children%20and%20juvenile%20delinquency.pdf
http://www.coe.int/t/dghl/standardsetting/cdpc/CDPC%20documents/CDPC%20(2013)%207%20Compilation%20of%20the%20different%20legal%20instrument%20related%20on%20justice%20for%20children%20and%20juvenile%20delinquency.pdf

17.

18.

19.

16th International Scientific Conference on Economic and Social Development
—The Legal Challenges of Modern World - Split, 1-2 September 2016

Riyadh Guidelines (1990). United Nations Guidelines for the Prevention of Juvenile
Delinquency, Adopted and proclaimed by General Assembly resolution 45/112, 14
December 1990. Retrieved 18.06.2016. from:
http://www.un.org/documents/ga/res/45/a45r112.htm

Ruderstaller, J., (2015). Austria. In Keeping youth away from Crime: Searching for best
European Practices, Compendium of Ten Best European Practices, vol. 2. p. 4-94.
Belgium: International Juvenile Justice Observatory and Providus-Center for Public
Policy. Retrieved 18.06.2016. from:
http://providus.lv/article_files/2913/original/VVolume_2_-

_Compendium_of _Ten_Best_European_Practices.pdf?1428501072

Singer, M., Kovéo Vukadin, I., Cajner Mraovi¢, 1., (2002). Kriminologija, (3rd edition).
Zagreb: Nakladni zavod Globus

130


http://www.un.org/documents/ga/res/45/a45r112.htm
http://providus.lv/article_files/2913/original/Volume_2_-_Compendium_of_Ten_Best_European_Practices.pdf?1428501072
http://providus.lv/article_files/2913/original/Volume_2_-_Compendium_of_Ten_Best_European_Practices.pdf?1428501072
http://providus.lv/article_files/2913/original/Volume_2_-_Compendium_of_Ten_Best_European_Practices.pdf?1428501072

16th International Scientific Conference on Economic and Social Development
— The Legal Challenges of Modern World — Split, 1-2 September 2016

PECULIARITIES OF THE FORWARDING CONTRACT

Ratko Brnabic
Faculty of Law in Split, Croatia
rbrnabic@pravst.hr

Mario lvancev
Faculty of Law in Split / Zagreb, Doctoral researcher,
Croatia mario.ivancev@gmail.com

ABSTRACT

Business of forwarding is a specialized economic activity connected with transport of goods. It
should provide better and more professional protection of interests of its customers. Legal
relations and international traffic are becoming more and more complex as it is not reasonable to
suppose that the users of transport can deal with the mentioned challenges alone. That is why they
use the services of professionals. On the other hand, the process of integration of different means
of transport may lead to subordinate economic position of the customers so we need a person who
has special knowledge and experience in this area: a forwarding agent. The forwarding agent has
a better position towards the carriers since he disposes with large quantities of cargo and can
negotiate lower prices of transport and other connected services. The user of this service alone
does not have such negotiation power. These advantages are expressed not only in cheaper
transport, but often in a faster and safer form of transport for cargo customers. It becomes clear
that economic benefits lead to the more frequent engagement of forwarding agents. Services of
forwarding agents are extremely diverse and heterogeneous at first glance, but ultimately they
represent a unity of interests of users in the field of transport. Forwarding agent primarily
protects the economic and legal interests of the customers and employs the methods and means of
transport that are the best and of the highest quality. The basic purpose of the forwarding
contract is the organization of transportation and not a direct implementation of particular
services during its realization. For the purpose of carrying out certain services and forwarding
agent enters into contracts with a number of specialized organizations. In the first instance it is a
contract of carriage with a carrier, but it can be a number of other contracts with other
forwarding agents, contract of storage, contracts with brokers, control of cargo, insurance etc. In
principle, forwarding agent must perform these tasks with the care of an expert / professional as it
is the case of the enhanced professional liability. Forwarding agent could sometimes ignore the
interests of his customer and therefore the Law provide for special conditions to be met by
forwarding agent to be able to operate. The aim of this article is to explain legal positions of all
the parties and to provide answers about some open issues on liability of the forwarding agents.

Keywords: Forwarding contract, Duties and liabilities of the Parties, Carriage of Goods.

1. INTRODUCTION

Contract of forwarding consists of forwarding agent's obligations to arrange shipment or
delivery of things (goods). In wider circles the term of the contract of forwarding often
creates an idea of the contract of carriage. Although the contract of carriage is concluded for
the purpose of performing the forwarding, they are two different contracts.

Forwarding is an activity carried out in connection with the sale of goods. Therefore, this
activity began to develop in parallel with the development of trade. Commodity-money
exchange in the early stages of development has not been suitable for the development of
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forwarding activities. Only with the development of transport activities in the trade, there
arised a greater need for performing forwarding activities, because the forwarding agent
engaged between sellers, the carrier and the customer. This was necessary especially with the
development of international trade, which began to carry out through international carriers.
Today's international trade is carried out through international carriers, but international
forwarding agents are the ones who organize that transport. It is observed that transport over
90% of goods in international trade of countries of all continents is organized by international
forwarding agents (Bukljas$, Vizner, p. 2448).

Determining the legal concept of forwarding (freight forwarding) necessarily requires an
explanation of the economic importance of this institution. Today, the forwarding is referred
as a separate economic activity without one can not be imagined the effective functioning of
the traffic of goods, as an important part of the economy of each country. Forwarding is a
professional and highly specialized activity, which is, otherwise, an increasingly frequent
feature of the large number of agreements covering trade of goods. On the basis of such
specialization lies, on the one hand, the needs of users of transport to protect their interests in
the best possible way, primarily with professional and efficient performance of activities of
transportation and their previous organization and income generation. Forwarding has in
terms of values, a subjective and an objective component. Subjective value stems from the
interests of the parties - the customer and forwarding agents, while the objective is manifested
in a real contribution of forwarding to the development and performance of the traffic of
goods in each country, and beyond that, in the development and functioning of the economy
in general. In this sense, the economic starting point, forwarding and transportation are
perceived as a single economic activity, which is an intermediary function indispensable in
every socio-economic system (Perovi¢, Stojanovic, p. 661).

In complex modern conditions of business transport and forwarding, or their legal terms - a
contract of carriage and contract of forwarding (shipping( / despatch) are even more important.
The relations in the modern international trade of goods put more and more complex demands in
front of forwarding agents, as the organizers of the transport, and that is why is expected of them
to be highly trained and to have specialized skills. Therefore, professional activities related to
transport more rarely perform carriers or users of transport, because the better solution is to hire
professionals. On the other hand, strict market conditions and the increasing need for
professionalism and specialization, have resulted in the creation of large and economically
powerful forwarding organization, their business cooperations and connectivity, normative
regulation of business conditions and other actions aimed at maximum development of benefits
from forwarding agent's work. Because of these multiple advantages, which brings forwarding
activities, and which have the ultimate goal of the realization of the corresponding economic
impact for the customer, it is not valid the conclusion that this was a legal transaction which is the
only intermediate-legal nature. At first glance, a variety of services of forwarding agents are based
on the unity of the interests of transport users in the trade of goods. On the other hand, essentially
protecting the economic and legal interests of the customer, forwarding agent selects and hires the
best and highest quality carriers, or choose a form of transport that best suits the specific needs of
the customer.

In comparative law and jurisprudence there is no consensus on the legal nature of the contract of
forwarding, which is not without significance in the international forwarding, due to the possible
application of a foreign law on the contract. Three basic systems of legal regulation of the
contract of forwarding are the Anglo-Saxon, French and German system. The above mentioned
systems cover practically all countries of the world. In the Anglo-American system Shipper is
forwarding agent, which means that he is a representative who is acting on his behalf;
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but for customer's account (unnamed principal). In the Anglo-Saxon system the contract of
forwarding is taken as a special agent/broker work. In institute agency in common law an
agent shall act in two ways: as an agent on behalf of others and for an account of others, and
also as a commission agent in its own name and on behalf of others (Glass, p.17). States of
Anglo - Saxon system find shippers as a kind of agent who operates in the name and for the
account of the customer, while the state which applies the French system, contract of
forwarding consider as the type of contract on commission or transportation commission. This
system is derived from the early 19th century, a time when he passed the French Code de
Commerce. The similarity between these two jobs in in it that the commission agent and
forwarding agent conclude transactions in their own name and on behalf of the customer. The
difference between an ordinary commission work and transport of the goods is that in the first
contract an object of the obligation is concluding contract of sale and purchase of goods, and
in the second is carriage of goods (organizing the shipment or delivery of goods). This system
also includes the Swiss system, because the provision of the contract shipping under this title
is classified under the commission agreement. It is evident that the French system does not
sufficiently differentiate the concept of the term commissioners and forwarding agents.
According to the German system, it is a separate work, in which forwarding agent acts on his
behalf and on behalf of the customer (Buecker, Wendler, p. 225).

In the Croatian law contract of forwarding is a named contract whose qualification does not
depend on whether an agent appears in its own name or in the name of the customer, but it is
important to do so for the account of the customer. The items and contents of contracts
concluded with third parties and the actions carried out have a meaning of the organization of
transport, and not directly the realization of certain services. Of course, the forwarding agent
can for the customer and by himself perform certain services in connection with transport,
under certain conditions, but then his responsibility for services performed is judged
according to the rules which apply to these contracts (for transport - the legal provisions of the
contract of carriage, the provisions on storage on storage, for services that fall under the
contract - the relevant provisions of that contract, etc.). In addition to being named, contract of
forwarding is two-sided mandatory, always billing, consensual and informal because it does
not require a written form for their validity.

However, in business practice contract of forwarding regularly is made by the customer's
filling in a special form called dispositions. This pattern prepares forwarding agent because he
wants to get as much data as he needs for his services, which are usually standardized. Each
party has the right to demand that the contract of forwarding is concluded in written form. It
will be necessary in the case of an international agreement for a number of necessary and
prescribed actions carried out on the basis of written documents. Since the written statements
orally concluded contract of forwarding should be distinguished from shipping certificates,
which have a specific function, especially in establishing relations between the customer and
their contracting party (Gorenc, p. 1258.-1259.). In the following work will be discussed on
the essential features of the contract.

2. KEY FEATURES OF THE FORWARDING CONTRACT

A forwarding agent shall be obliged, under the contract of forwarding, to enter into a contract
of carriage of goods in his own name and on behalf of the consignor, for the purpose of
organizing a carriage, and into other contracts required in order to perform carriage of goods,
as well as to perform other common activities and tasks. The consignor shall undertake to pay
a certain remuneration to the forwarding agent. If they are provided by the contract, the
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forwarding agent may also conclude the contract of carriage of goods and perform other legal
transactions in the name and on behalf of the consignor (Busch, p. 36)

The contract has a great economic importance for a number of functions performed by forwarding
agents. These functions are the major and minor, but they are carried out in interconnection and in
general keep the scope of economic significance. Forwarding agent takes goods from the
consignor, and that is usually the seller. He gives the consignor the instructions on the package if
things are not or not sufficiently and properly packaged. If necessary, the agreement performs
packaging or repackaging. This is the initial help to the consignor by forwarding agent.
Forwarding agent knows and must know the way and the most economical mode of transport. It is
required to consider not only transportation costs, but also the safety of transport given the
distance and type of transport and means of transport, seasons, climate zones, type of goods and
other circumstances. If they are destined for bulk items, forwarding agent will collect items from
multiple consignors and make a collective forwarding (shipment), so that they can be dispatched
in the wagonload, which is cheaper. In the carriage of cargo by sea it is not unusual to get a ship
with a larger ship space than is required for the transport of goods aimed to be dispatched. If the
cargo transport is with a partially filled of taken space in ship, the one who took that space must
pay part of ship, which is not completed (ie. dead freight). In organizing international shipping it
is often necessary that the goods are stored in a customs warehouse or customs of a location.
Forwarding agent will be there to act appropriately. The forwarding agent in the international
(freigh) forwarding facilitates consignors actions that they need to take in connection with
customs clearance of goods. He performs professionally and in a shorter time (Bugden, Lamont-
Black, p. 37). When organizing shipping of things, forwarding agent concludes contracts with
participants in the shipment. These are the carriers, inter-forwarders, insurers, warehousers and
others. He is obliged to pay attention to their solidity in a business, with respect to their choice.
And that work will be successfully done than it would be done by consignor. When organizing a
shipment there are emerging various expenses. They are usually advanced by the forwarding
agent and on that way he also credits the customer, thus it facilitates the tasks of sending goods.

Forwarding agent undertakes, for the transport of certain things in his own name and for the
account of the customer, to conclude the contract of carriage and other contracts necessary for
the execution of this transport to be carried out, and all the other usual tasks and activities, for
a fee. It shouldn't be understood that this contract will state all contracts and other agreements
concluded by forwarding agent. It is not necessary to state all the other work he is obliged to
do. Assembling all these contracts and jobs is one of the complex tasks that the forwarding
agent is obliged to take, in order to achieve the purpose of the contract of forwarding. The
purpose of it is to certain things or goods transport in a certain place and deliver to a
particular person (the recipient). Forwarding agent is obliged to know what contracts for this
purpose is necessary to conclude and what other operations needs to be carried out and that
these are concluded and performed with professional care. Therefore, it is often abbreviated
say the forwarding agent is obliged to organize the shipping and delivery of certain goods.
Shipping and delivery consists of complex tasks requiring organization, particularly in
international shipping, so it is ussually not possible to specify individaully in advance all the
operations that would take part in every contract.

In forwarding, with forwarding agent who regularly is a trader, also appears customer (principal
or customer) as the counterparty. Both terms are widely used in our country although is more
often used the term "customer”. A similar term is used in most of the other countries, in particular
in order to point to the contracting party for whose account forwarding agent operates, although
the contracts concludes in his own name. So, the term "customer" is more common in
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commission business, while the term "principal” is spreading because it appears in a variety of
other commercial activities. On the basis of the contract of forwarding, forwarding agent assumes
the obligation to, because of the work of transport certain things, concludes in his own name and
for the account of a customer contract(s) of carriage and other necessary agreements and to
perform other common tasks and actions (Hoeks, p. 56). It is important that the forwarding agent
under this contract undertakes to provide appropriate professional customer service, which allows
protecting the interests of the customer in achieving his interests in relation to transport things.
These include jobs of shipment and delivery of goods, contracts of carriage, shipment of goods to
the means of transport and vice versa, issuing or obtaining waybills, etc., conclusion of insurance
contracts and storage of goods, actions related to customs clearance of goods and control of
charging the cost of transportation. Pursuant to the contract of carriage, the customer is obliged to
pay the carrier a fee (Blagojevi¢, Krulj, p. 1799).

The contract of forwarding is an informal agreement because it can be concluded and verbally, ie.
in any way. Contract of forwarding can be concluded not only verbal, telephone, telegraph,
teletype, written and direct by radio but also tacitly. Contract of forwarding is concluded tacitly
when forwarding agent receives the goods with the indicated address of the recipient. It should be
added that in the general terms and conditions forwarding agents usually stipulate that the contract
of forwarding is concluded in written form. Either party may request that the contract is made in
written form and it will usually be necessary when it comes to international shipping due to a
number of necessary and prescribed actions that are commonly performed on the basis of a written
document in which the contract of forwarding (Schramm, p. 23). Jobs of international forwarding
are very complex and complicated. If the contract is not concluded in written form, the customer
may require that the forwarder issue a certificate confirming the receipt of things. Trade
confirmation is often used as a document in the collection of documentary credit (Bukljas, Vizner,
p. 2452). If the statement of a forwarding agent terminates the contract, the customer has the right
to charge all the damage that has been caused by both. When the customer cancels the contract,
the forwarding agent is entitled to compensation or commission in the part corresponding to the
extent of his previous work. Of particular importance is the application of the principle of
proportionate forwarder fee.

Loss of confidence in the forwarding agent should not be a general reason for withdrawal from
the contract of forwarding, but is primarily due to the economic interests of the customer, it is
necessary that such a possibility exists for a particular case. Namely, when the customer
voluntarily withdraw from the contract, the forwarding agent shall be entitled to appropriate
compensation for his work until then, as well as reimbursement of expenses incurred up to the
time of cancellation. In this case, the cost of forwarding agent are considered to be those costs
which, based on business practices and policies for forwarding profession, do not constitute part
of its overheads and are included in the commission or fee. These are costs which were necessary
and useful for the customer, as well as all damages that the forwarding agent, because of
customers withdrawal from the contract, had to pay to third parties, such as, part of the
compensation to the carrier, unpaid fees, costs related to the termination of certain contracts and
so on. If the forwarding agent, in order to meet its contractual obligations under the contract of
forwarding, takes a larger number of significant actions and concluded appropriate contracts,
these costs can be extremely high (Perovi¢, Stojanovié, p. 667).

The forwarding agent is entitled, by the circumstances of the case, require the payment of a
proportional amount of fees and the amount of commission is determined by the price list of
forwarding or it will be determined based on business practices. The customer is not required to
specify an important reason for the cancellation. He is not obliged to explain the reasons for the
withdrawal, nor the forwarding agent is entitled to demand it from him even though it affects
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the future relationship between these entities. Requirements from forwarding agnent for
reimbursement and the proportional part of the commission when the customer by his own
will withdraw from the contract of forwarding, provided statutory lien to forwarder. Security
by statutory lien of this article provides to forwarding agent is relative, because that right is
there until the forwarding agent keeps goods/ things in possesion. In fact, while forwarding
agent keeps goods/ things with him, he has not fulfilled the obligation, but that is why also he
does not have the claim, and when given to a carrier to transport, he loses a lien on given
goods because it no longer holds them (Gorenc, p. 1282).

3. RIGHTS AND OBLIGATIONS OF THE CONTRACTING PARTIES

The contracting carties of this contract have rights and obligations. The forwarding agent is
required to alert the customer to the shortcomings of orders and packaging. It must safeguard
the interests of the customer and act according to his instructions. Furthermore, the
forwarding agent is responsible to customert for another person who he hired. Forwarding
agent shall carry out all formalities and pay customs duties on behalf of the customer. He will
perform the transport, possibly also provide insurance and shall give an bill to the customer
(Eftestol-Wilhelmsson, p. 24). On the other hand, the customer is obliged to pay
compensation, costs and down payment. Also, the customer must allow the forwarding agent
to reserve the right to charge him and even in a case when the contract stipulates that the
forwarding agent will charge its costs of recipients of things. Also, the customer shall notify
the forwarding agent of the characteristics of things that may threaten the safety of persons or
goods, or that may cause damage. When valuables, securities or other expensive things are
contained in the shipment, the customer shall notify the forwarding agent thereof and
communicate their value at the time of presentation for shipment.

3.1. Legal position of the forwarding agent

As already mentioned, the forwarding agent is obliged to warn the customer on deficiencies in his
order, especially to those who exhibit higher costs or damage. The offer for the conclusion of a
forwarding contract makes customer, which forwarding agent should explicitly refuse if it does
not want to conclude the contract. Persons who as a profession perform other people's orders are
obliged to, if they do not want to accept the offer or order relating to these activities, shall
immediately notify the other party, otherwise it would be responsible for the damage that
customer would therefore suffer. Customer's order is in business practice usually in the form of
so-called form disposition, in which the forwarding agent preventivly influence to avoid
incomplete customers orders. Forwarding agent is an expert in the affairs of shipping and can
observe defects in customer's order. Defects can be in mode of indication times that goods should
be sent, place, and manner of transshipment or reloading from one to another means of transport,
etc. Forwarding agent, acting with the diligence of a good businessman must in due course draw
attention to ordering party on the shortcomings in the order, if these deficiencies can cause more
costs or major damage to the customer. This warning has significance only in cases where there
are any major omissions and major damage, and does not apply to liability of shipping companies
to lower the damage that the customer suffers because it is not advised of the deficiencies in the
order. The customer can change his order in accordance with customer's instructions, and can
insist on the fulfillment of the task regardless of forwarding agent's warning. The forwarding
agent is considered as the only expert on all issues related to the transport of goods while the
customer not. It is considered that the forwarding agent is doing business with necessary care if
alerts customer, not only on the tasks on which there was a
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conclusion of the agreement on forwarding, but also on any possible anomalies in subsequent
instructions. Otherwise it is liable for the damage.

Furthermore, the forwarding agent is obliged to warn the customer on deficiencies in the
packaging. This provision has discretionary nature which means it will apply unless otherwise is
agreed. In business practice, particularly at longer mutual business relations between forwarding
agent and the customer, business cooperation between them realizes even before the conclusion of
the forwarding contract or after the conclusion of the contract and before handing things to the
carrier for shipment. Given the fact that the forwarding agent is specialized and professional
businessman for all questions relating to transport of goods he is bound by the rules of the
profession expert to assess whether the well-packaged goods and packaging allows safe and
economical transportation. On the contrary, with a customer is exactly the opposite assumption in
terms of expertise, i.e. that he is not an expert in these issues because it would not conclude
contract of forwarding, ie. it would not hire appropriate professional services in order to protect
their interests. All this makes the mentioned obligations of forwarding agents in connection with
the packaging. If that fails to comply, the forwarding agent did not act as carefull businessmen
and then the forwarding agent shall compensate the damage caused by his failure to warn the
customer (Luksi¢, p. 117.). After the forwarding agent instructed the customer about the absence
in the packaging or on the lack of preparation in terms of goods to transport, it is expected that the
customer should on its own remove such deficiencies. If the customer fails to do so after the
forwarding agent on due course warned him of this, forwarding agent is not liable for damages
that may therefore occurre. A special case is when there is not enough time for disposal, and when
in the specific situation forwarding agent can not wait for the customer to remove specified
shortcomings because otherwise it will be caused even greater damage. The forwarding agent is
then obliged to remove the shortcomings. If because of remedying defects on the packaging
damage has been caused due to the delay, the forwarding agent is not liable for damage because
the damage was not caused by forwarding agent than the customer, while the actions of
forwarding were taken to protect the interests of the customer

(Blagojevi¢; Krulj, p. 1805) .

The shipper shall immediately notify the consignor of the damage inflicted on the thing and of all
the circumstances significant for the consignor, and shall take all the measures necessary for the
protection of his rights in relation to the responsible person. The things during shipment can be
damaged by a variety of causes, for example, by forwarding agent workers, carriers, accidentally
or any other cause, by no one's fault or someone else's fault. In any case the customer is interested
to be informed without delay. It would not be enough to forwarding agent just to alert the
customer about the fact that thing is damaged. Due care requires the the forwarding agent to
notify the customer of all the facts that can to the ordering party present the type and size of the
damage, its causes, the possibility of repairing the damage and prevent further damage, whether it
is undertaken for this purpose, insurance information fact, if there are means of proof the facts on
which the customer may pursue a claim for damages and other facts that are the principal
necessary to protect its interest. Informing the customer of all the events that are important to him.
For the customer the significant events are the ones which have property and business character.
Forwarding agent, for example, is obliged to inform the customer if he could not get at the time a
means of transportation for shipping items, if he got a larger capacity for transport than is required
for the transport of goods and so on. When the measures to be duly and timely taken to preserve
the customer's rights to the responsible person can not be taken by the customer, and may by
forwarding agent, the forwarding agent is obliged to take them. However, there are no regulations
on what the facts regarding the shortcomings of things forwarding agent shall establish (Bukljas;
Vizner, p. 2459).
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The shipper shall follow the instructions concerning the route, means and method of transport and
other instructions issued by the consignor. If it is not possible to act in accordance with the
instructions contained in the order, the shipper shall ask for new instructions, and in the case of
lack of time or possibility, the shipper shall act in the best interest of the consignor. The shipper
shall immediately notify the consignor of any departure from the order. If the consignor has failed
to determine the route or means or method of transport, they shall be determined by the shipper
and the best interest of the consignor and the given circumstances. If the shipper has failed to
follow the given instructions, he shall also be liable for the damage caused by force majeure,
unless it is proved that the damage would have occurred even Wednesday if he had followed the
instructions. The shipper shall be responsible for the selection of the carrier and for the selection
of other persons with whom he entered into contract (storage of goods, etc.) and executing the
order, but shall not be liable for their work, unless this is stipulated and the contract. The shipper
who, instead of executing the order himself, has entrusted the execution to another shipper shall
be liable for his work (Clarke, p. 24). If the order contains explicit or tacit authorization for a
shipper to entrust the execution of the order to another shipper, or if this is evidently is in the
consignor's interest, the shipper shall be liable only for the selection, unless he has agreed to take
responsibility for another shipper's work. Also, unless otherwise stipulated in the contact, the
order for shipment of the thing across the border shall contain the responsibility of the shipper for
carrying out of the required customs procedures and payment of customs duties and charges are
for the account of the consignor. Although shipper performs customs and other actions in its own
name and on behalf of the principal, the principal shall not be relieved of the obligation to Shipper
give complete and accurate information on which will perform dispatcher customs operations. If
the data is incomplete or incorrect, so based on these shipper can not perform customs operations,
the shipper is obliged to ask the customer to Supplement data or documents. The shipper may also
perform fully or partly and the carriage of goods whose shipment was entrusted to him, unless
otherwise agreed. If the shipper has performed carriage or a part of the carriage, he shall have
rights and obligations of the carrier. In that case, he shall be entitled to an appropriate
remuneration for carriage, in addition to remuneration for shipment and a reimbursement of
shipping costs. After the completion of work, the shipper shall render the account to the
consignor. At the consignor's request, the shipper shall render the account in the course of the
execution of order as well.

3.2. Legal position of the customer

On the other hand, the customer's primary obligation is the payment of compensation. Customer
shall remunerate the forwarding agent as agreed in the contract and if this has not been agreed in
the contract, in accordance with the tariff or another by-law, or in the absence of these, as decided
by the court. Contract of forwarding can be assembled without determining fees, but in this case
forwarding agent is entitled to benefits under the law. Forwarding agent usually before concluding
the contract gives the principal quotation in which is included the amount of the fee. Quote is
necessary to the customer for price calculation, if yet he did not sign a contract for the sale of
goods, but it intends to conclude. In the next stage the seller concludes with the customer contract
of sale and with the forwarding agent a contract of forwarding. Contract of forwarding, ussually,
includes the amount of compensation. If the forwarding agent's amount of compensation is
determined by the tariff or some other general act, and that was known to the customer, then the
customer has accepted the amount of compensation that is so designated. It is not necessary that
the amount of compensation, determined by forwarding agent's tariff or some other general act
that, was known to the customer. Customer shall pay a fee to forwarding agent so if it was not
determined otherwise. If remuneration is not fixed by tariff or other
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regulations, it is determined by the court (a common fee). In doing so, the rules of the trade
representation apply. At the request of the customer, the court may reduce the amount of
compensation, if it is disproportionately high in relation to the committed service dispatch.
The consignor shall reimburse the necessary costs to the shippers, which have been incurred
in executing the order for shipment of goods. The shipper may request reimbursement of costs
as soon as they have been incurred. The consignor shall, at the shipper's request, make
advance payments to the shipper for costs arising from executing the order (Grabovac, p. 75).
The consignor shall reimburse the necessary costs to the shippers, which have been incurred
in executing the order for shipment of goods. The shipper may request reimbursement of costs
as soon as they have been incurred. The consignor shall, at the shipper's request, make
advance payments to the shipper for costs arising from executing the order. If it is agreed that
the shipper will collect his claims from the consignee, the shipper shall retain the right to
demand the reimbursement from the consignor, if the consignee has failed to make payment.
Also, the consignor shall notify the shipper of the characteristics of things that may threaten
the safety of persons or goods, or that may cause damage. When valuables, securities or other
expensive things are contained in the shipment, the consignor shall notify the shipper and
communicate their value at the time of presentation for shipment. Dangerous things are things
explosive, gases, things in contact with water emit flammable gases, things that can be ignited
by themselves, flammable liquids, flammable solid things, things that cause burning
(oxidizing), toxic stuff, radioactive items, caustic stuff, infectious things, organic peroxides.
The customer shall inform the forwarding agent about the properties of things which can
compromise the safety of persons or goods or harmed. In addition to the duty of notification
the forwarding agent, the customer is required to properly pack the dangerous stuff, load and
unload in the prescribed manner before submitting to forwarding agent. Containers and means
of transport must be specially marked. Forwarding agent shall comply with regulations on
packaging and delivery on transport, and if himself perform the transportation, he must
comply with regulations on transport. Forwarding agent who gives a dangerous thing to
transport shall issue a document on the transport and guidance on specific security measures
that are in the transport of dangerous things must be taken, and submit them to the carrier. The
contracting parties due to a leak in the shipment of dangerous things can have criminal
liability (Perovi¢, Stojanovié., p. 687).

4. CONCLUSION

A forwarding agent shall be obliged, under the contract of forwarding, to enter into a contract
of carriage of goods in his own name and on behalf of the customer, for the purpose of
organizing a carriage, and into other contracts required in order to perform carriage of goods,
as well as to perform other common activities and tasks. The customer shall undertake to pay
a certain remuneration to the forwarding agent.

Forwarding agent is, therefore, a kind of commissioner, so on this contract are properly applying
the rules of the contract of the commission, unless otherwise is specified. Forwarding agent is
obliged to inform the customer on the defects in his order, as well as deficiencies in the packaging
of goods. If waiting for the customer to correct the deficiencies in the packaging would be
detrimental to the customer, then forwarding agent himself shall remove them for the account of
customer. Forwarding agent must act according to the instructions with regard to the customer
direction of the road, means and modes of transport. If the customer has not given these
instructions forwarding agent will specify them in his interest. This is especially refers on the road
transport of goods, which is required to determine the forwarding agent before handing over the
goods to the carrier, if in his order did not specified
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customer. If the forwarding agent deviated from the instructions received, he is responsible
for damages caused due to force majeure, unless it is proved that the damage would occure
and with the guidance provided. The order for forwarding across the border has an obligation
to forwarding agent to conduct all the necessary formalities and payments of custom
obligations for the account of customer.

The forwarding agent is required to insure the goods only if it is contracted. Unless otherwise
specified goods must be ensured by the usual transport risks. Forwarding agent is obliged to act in
the interests of the customer with an attention of a good businessman. For any damage that occurs
to the goods or in connection with it from the moment of receiving the task to his execution, he
generally responds according to the principle of guilt, as his own, but also for the people that he
are in his business uses. The forwarding agent is not, however, responsible for incorrect customs
charges, freight charges and other charges, but is obliged to carry out control and about possible
irregularities inform the principal and ask for his further instructions.

The forwarding agent is responsible for the selection of carrier and for the selection of other
persons with whom for the execution of orders he entered into an agreement (the storekeeper,
etc.), But is not responsible for their work, unless the liability is assumed by contract. If he
entrusts the execution of orders to another forwarding agent (forwarding sub-agent) will be
responsible and for a work of that agent.

When forwarding agent perform his contractual obligations, the customer is obliged to pay
the agreed, usual, or by the court defined fee. This duty is charged to customer and when it is
agreed that the compensation will be paid by the recipient, and this is deducted to pay off. The
forwarding agent shall also be entitled to a remuneration which is filed to enforce forwarding.
He may claim reimbursement of expenses immediately when they are done, and may ask the
customer an advance payment for them.

In order to secure his claims that might arise in connection with the contract of forwarding,
forwarding agent has a lien on the things committed to shipping, as long as he holds them in
his hands, or while is in the hands of a document by means of which can dispose of them.
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ABSTRACT

The aim of this paper is to analyse human rights standards in the case law of the Court of
Justice of the EU (hereinafter: CJEU) in relation to market freedoms. It is interesting to track
the development of human rights in the EU: from utter sidelining of human rights to its own
Charter of Fundamental Rights. This paper is divided into four parts. The first part reviews in
short the historical background of Human Rights in the EU and explains the importance of
the CJEU in the human rights development in the EU. The second part presents the idea of
accession of the EU to the European Convention of Human Rights and also briefly addresses
the question of whether the EU should access the Convention at all; intriguing at that and one
that could be the topic of a separate independent paper so the author will only voice some
doubts and concerns. The third and central part of the paper analyses the case law wherein
the CJEU dealt with the relation of the human rights and market freedoms. In the final part
the author will give concluding remarks and outline the general attitude of the CJEU from the
analysed case law.

Keywords: Court of Justice of the EU (CJEU), market freedoms, human rights, European
Convention on Human Rights, European Charter of Fundamental Rights, general principles

of law.

1. HISTORICAL BACKGROUND OF HUMAN RIGHTS IN THE EU

The Founding Treaties contained no provisions on Human Rights Protection. Human rights as
a notion were recognized for the first time in Article 6 to the Maastricht Treaty (1993). The
reasons behind this lie in the fact that the European Communities™ (today the EU) were
founded primarily as an economic integration. Also, the protection of human rights in Europe
was the task of a different international organization — the Council of Europe. It is also the
reason why the CJEU in a series of early cases refused to recognise fundamental rights in the
least (e.g. Stork, Geitling, Sgarlata).  Because of that, some national courts reserved the right
to declare Community law inapplicable if they deemed it incompatible with domestic
constitutional provisions on the protection of human rights (Petrasevi¢/Duic, 2016, p. 252.).
The best-known case is the German case Solange | (1974) before the
Bundesverfassungsgericht (The Federal Constitutional Court of Germany, hereinafter: BvG).
The German BvG concluded that European law couldn't take precedence over constitutional
provisions of the Member States in matters of fundamental rights.

It is precisely the development of the common market of the EU that the violation of human
rights comes with, especially in terms of economic and social rights. The Court recognized
this later on and developed a thesis on fundamental rights and their being embodied in the

general principles of law that are protected by the Court (case: Stauder v. Ulm).4

! European Coal and Steel Community (1951), European Economic Community (1957) and EURATOM (1957).

2 Stork v. High Authority, 1/58, ECLI:EU:C:1959:4, Geitling and others v. High Authority, joined cases 36, 37,

8-59 and 40-59, ECLI:EU:C:1960:36, Sgarlata v. Commission, 40/64, ECLI:EU:C:1965:36.

Solange | BVerfGE 37, 271, 2, BvL 52/71.

In 1963, in the case Stauder v. Ulm, the CJEU clarified that: "fundamental human rights are enshrined in the
general principles of Community law and protected by the Court." See case: Erich Stauder v City of Ulm —
Sozialamt, 2/56, CLI:EU:C:1957:4, par. 7.
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Since the EC did not have its own catalogue of human rights, the ECJ was compelled to seek
inspiration elsewhere: "the constitutional traditions common to the Member States" and
"International treaties for the protection of human rights, on which the Member States have
collaborated or of which they are signatories™. (Kuijer, 2011, p. 18).

After that, the CJEU had a series of "human rights cases™™ and this case law was later enshrined in
EU law, more precisely in the Maastricht Treaty (TEU). Article F (later Article 6 TEU) states that
"the Union shall respect fundamental rights, as guaranteed by the European Convention for the
Protection of Human Rights and Fundamental Freedoms" (Petrasevi¢/Duic, 2016, p.

254).

As a consequence of the recognition of human rights by the CJEU, the BvG changed its

attitude in the case Solange 11 (1986).6 But the sense of unease caused by an organization as
powerful as the European Union not having its own binding catalogue of human rights
persisted. This led to the proclaiming of the European Charter of Fundamental Rights during
the German presidency of Council on 7 December 2000 at the European Council in Nice. The
Lisbon Treaty invested the Charter with this legally binding status. On 1 December 2009, the
Charter acquired the same legal status as the Treaties (Petrasevi¢, Dui¢, 2016, p. 254). The
Lisbon Treaty is thus a turning point in the development of human rights in the EU. Lisbon
expressly prescribes that the Union will accede to the Convention (Article 6(2)). The idea of
accession shall be presented below.

2. THE IDEA OF ACCESSION OF THE EU TO THE ECHR

This part shall address the idea of accession to the ECHR and critically analyse the question
of whether the EU should accede to the ECHR at all.

The idea of accession of the EU to the Convention is not a new one. The Commission was the
first to propose the accession in 1979 and again in 1990. On 30 November 1994, the Council
decided to seek advice from the Court of Justice. The result was Opinion 2/94, in which the
CJEU advised against accession. The Court observed that accession was impossible in the
light of Community law since there was no firm legal basis for it (Kuijer, 2011, p. 20).

Since then, things have significantly changed. Firstly, the new Treaty basis was introduced by the
Lisbon. Article 6(2) TEU states: "The Union shall accede to the European Convention for the
Protection of Human Rights and Fundamental Freedoms. Such accession shall not affect the

Union’s competences as defined in the Treaties".7 There is also Protocol 8 that regulates aspects
of the accession, as well as a Declaration requiring that accession to the ECHR comply with the
‘specific characteristics’ of EU law. Furthermore, Article 47 TEU explicitly recognizes the legal
personality of the EU and as an integral part ius contrahendi. Apart from EU legal regulation in
the legal order of the Council of Europe (hereinafter: CoE), a new Protocol 14 in Article 59(2)
introduced that: "The European Union may accede to this Convention”. All obstacles have thus
been removed and formal prerequisites for accession created on both sides

—the EU and the CoE.

After the entering into force of the Lisbon Treaty and based on the recommendation of the
Commission, the Council adopted a decision on 4 June 2010 authorising the opening of
negotiations for an accession agreement. Draft Accession Agreement of the EU to the ECHR

> See cases: Roland Rutili v Ministre de | ‘intérieur, C-36/75, ECLI:EU:C:1975:137, Defrenne v. Sabena, C-
149/77, ECLI:EU:C:1978:130, Hauer v. Land Rheinland-Pfalz, C-44/79, ECLI:EU:C:1979:290.

6 The BvG said: "In the sphere of competence of the European Communities, a standard of protection of
Fundamental rights had arisen that had to be deemed equal in substance to that provided by the German
Constitution." BvG would no longer review secondary Community law on the basis of fundamental rights under
the German Constitution, as long as the European Communities, and in particular its Court, generally ensure an
efficient protection of fundamental rights...". See: BVerfGE 73, 339 2 BvR 197/83.

’ Article 6(2) TEU.
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was adopted on 5 April 2013.8 Based on the legitimacy under Article 218(11) to obtain the
Opinion of the CJEU, the Commission requested an Opinion on the compatibility of the
Accession Agreement with the Treaties. Ultimately, the CJEU published its negative Opinion
on 18 December 2014. If the opinion of the Court is negative, the agreement envisaged may
not enter into force unless it is amended or the Treaties are revised. The Court’s Opinion was

the target of criticism of many EU law bloggers9 and it has been analysed from a number of

different viewpoints by academics10 (Dui¢/Petrasevi¢, 2015, p. 252). I will not get into
elaborating neither the Court's opinion nor the "comments™ on the Opinion seeing as how it
would fall out of the framework of this paper. There is no doubt that the accession would
undermine the integrity and the autonomy of the CJEU and this might just be one of the
"hidden" reasons behind the negative Opinion. The obvious question here is: should the EU
accede to the ECHR at all? Some authors justifiably made the accession very questionable.
Above all, they point out that EU law and CoE law form two different legal systems. (Jakir,
2012, p. 4). But are the two systems of protection of fundamental rights compatible at all? If
yes, then the accession makes sense. If not, should they be formally linked with one another?

The two legal systems were initially established with different goals. The Union and
principally the CJEU started protecting human rights "in passing” mainly to eliminate the
objections of some Member States that refused to recognize the supremacy of EU law until
the level of protection of human rights in the EU was at a level guaranteed by national
constitutions (Solange I). Today the Union is far more evolved in terms of human rights
protection to the point that they take up the central position and have been raised to the level
of primary EU law. However, while the task of the ECtHR is to take care of the protection of
fundamental human rights and freedoms, the task of the CJEU — other than respecting human
rights — is to take care of conserving EU objectives and especially the functioning of the
common market of the EU. This is reason for the CJEU to protect human rights but in the
light of the objectives of the EU, which will be evident from the case as analysed in the fourth
part of the paper. Aside from the fact that by acceding the EU will become formally bound by
the Convention, the CJEU’s decisions will become subject to external review from the
ECtHR. Furthermore, the ECtHR will be allowed to find a violation wherein the CJEU falsely
interpreted or applied the Convention. Thus, the ECtHR would become a hierarchical superior
to the CJEU when it comes to human rights protection. This further raises a series of complex
questions in terms of their relationship. (Jakir, 2012).

Although the primary idea of accession is to strengthen human rights protection in the EU and to
harmonize standards of protection provided by the two courts (the CJEU and the ECtHR), in

8 Council of Europe , cooperation with other international organisations
http://www.coe.int/t/dghl/standardsetting/hrpolicy/Accession/default_en.asp accessed 20 July 2016.
9 Steve Peers, The CJEU and the EU’s Accession to the ECHR: A Clear and Present Danger to Human Rights
Protection, EU L. ANALYSIS BLOG http://eulawanalysis.blogspot.com.es/2014/12/the-cjeu-and-eus-accession-to-
echr.html accessed 20 July 2016; Sionaidh Douglas-Scott, Opinion 2/13 on EU Accession to the ECHR: A Christmas
Bombshell From the European Court of Justice, U.K. CONST. L. BLOG http://ukconstitutionallaw.org accessed 20
July 2016; Georgi Gotev, Court of Justice rejects draft agreement of EU accession to ECHR
http://www.euractiv.com/sections/eu-priorities-2020/court-justice-rejects-draft-agreement-eu-accession-echr-310983.
Accessed 17 June 2015; Aidan O’Neill, Opinion 2/13 on EU Accession to the ECHR: the CJEU as
Humpty Dumpty, EUTOPIALAW http://eutopialaw.com/2014/12/18/opinion-213-on-eu-accession-to-the-echr-
the-cjeu-as-humpty-dumpty/ accessed 20 July 2016; Walther Michl, Thou Shalt Have No Other Courts Before
Me http://lwww.verfassungsblog.de/en/thou-shalt-no-courts accessed 20 July 2016; Tobias Lock, Oops! We did it
again — the CJEU’s Opinion on EU Accession to the ECHR, http://www.verfassungsblog.de/en/oops-das-
utachten-des-eugh-zum-emrk-beitritt-der-eu/ accessed 20 July 2016;
OF or an academic appraisal see inter alia A. Lazowski and R.A. Wessel Steve Peers; Daniel Halberstam; Stian
@by Johansen; and Christoph Krenn in German Law Journal Vol. 16. Issue. 1 (2015 ) Special Section: Opinion
2/13.
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